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THE PROBLEM AND ITS SOLUTION

APPLICATIONS

The nation’s transit agencies need to have access to
a program that can provide authoritatively researched,
specific, limited-scope studies of legal issues and
problems having national significance and application
to their businesses. The TCRP Project J-5 is designed
to provide this insight.

When the study commenced, the Americans with
Disabilities Act of 1990, 42 U.S.C. § 1201 (a)(1),
(ADA), had been in effect 11 years. The ADA extended
antidiscrimination measures to an estimated 43 million
Americans. Members of the transportation community
had anticipated dire consequences, including protracted
litigation. While litigation may not have reached anticipated intensity, program administrators have had to
deal with a number of compliance issues. The TCRP
Legal Studies committee members believe that compliance would be improved if there is better understanding
of the ADA requirements.

The intermodal approach to surface transportation
requires a partnership between transit and other transportation modes.
Transit attorneys have noted that they particularly
need information in several areas of transportation law,
including environmental requirements; construction
and procurement contract procedures and administration; civil rights and labor standards; and tort liability,
risk management, and system safety.
In other areas of the law, transit programs may involve legal problems and issues that are not shared with
other modes; as, for example, compliance with transit
equipment and operations guidelines, FTA financing
initiatives, and labor or environmental standards.

The objective of the study was to produce a legal
research digest that reports on a review of applicable
statutes, a survey of state and local transit providers, and
an analysis of developments pertaining to employment
infrastructure and service requirements. Hopefully, this
report will help transit operators better understand
ADA requirements and, thereby, enhance compliance.
The report should be helpful to administrators, attorneys, financial officials, human resources personnel, and
planners in public transportation.
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IMPACT OF THE AMERICANS WITH DISABILITIES ACT
ON TRANSIT OPERATIONS

By Carolyn B. Witherspoon, Donna S. Galchus, and Susan Keller
Cross, Gunter, Witherspoon & Galchus, P.C.
Little Rock, Arkansas

I. INTRODUCTION
In 1990, Congress found that approximately 43 million Americans had one or more physical or mental disabilities and that this number was increasing as the
population as a whole was growing older.1 To address
issues of discrimination faced by many of these disabled
individuals and to strengthen the federal government’s
role in “the elimination of discrimination,”2 Congress
enacted the Americans with Disabilities Act (ADA).3
The ADA extends federal protection to individuals with
disabilities in the areas of employment, public accommodations, and public services. Specifically, Title I of
the ADA addresses issues of discrimination within the
employment context.4 Title II of the ADA prohibits discrimination by public entities, such as state or local
governments.5 Title III provides protection for individuals with disabilities in public accommodations.6
This paper will discuss the impact that each Title of the
ADA has had on transit operations.

II. BEFORE THE ADA
Implementation of the ADA in 1990 was predicted to
have far reaching impacts on transit operations in the
United States. However, transit operators had dealt
with the issue of serving the disabled prior to the ADA

42 U.S.C. § 12101(a)(1).
Id., § 12101(b). Congress stated that its purpose in enacting the ADA is:
1

because the majority of their operations were covered
by prior legislation.7
As early as the 1970s, the federal government sought
to expand disabled Americans’ access to public transportation. Section 16(a) of the Urban Mass Transportation Act8 enacted in 1970, now referred to as the Federal Transit Act, provided that elderly and disabled
persons have the same rights as other persons to utilize
mass transportation facilities and services, and mandated that special efforts be made in the planning and
design of mass transportation services to insure the
availability of those services to the elderly and disabled.9
Section 504 of the Rehabilitation Act of 1973 similarly provided that no qualified person with disabilities
could, solely by reason of his or her disability, be excluded from the participation in, be denied the benefits
of, or be subjected to discrimination in any program or
activity receiving federal financial assistance.10
Congress then enacted Section 165(b) of the Federal
Aid Highway Act of 1973.11 In 1975, this Act was
amended and mandated that special efforts be made in
the planning, design, construction, and operation of
mass transportation facilities and services as to allow
effective utilization by the elderly and the disabled.12
Such projects receiving federal financial assistance
would not be approved for federal funding unless they
allowed access to mass transportation facilities, equipment, and services to the elderly or disabled.13
In December of 1982, Congress enacted the Surface
Transportation Assistance Act of 1982 (STAA),14 in an
effort to require a more active federal role in the development and enforcement of substantive standards for

2

(1) to provide a clear and comprehensive national mandate for
the elimination of discrimination against individuals with disabilities;
(2) to provide clear, strong, consistent, enforceable standards
addressing discrimination against individuals with disabilities;
(3) to ensure that the Federal Government plays a central role
in enforcing the standards established in this chapter on behalf
of individuals with disabilities; and
(4) to invoke the sweep of congressional authority, including
the power to enforce the fourteenth amendment and to regulate
commerce, in order to address the major areas of discrimination
faced day-to-day by people with disabilities.

Id., §§ 12101-12213.
Id., §§ 12101-117.
5 Id., §§ 12131-134.
6 Id., §§ 12181-89.
3
4

7 See Federal Transit Act (Urban Mass Transportation Act
of 1964), codified as amended at 49 U.S.C. § 5301; Rehabilitation Act of 1973, codified as amended at 29 U.S.C. § 794; Federal-Aid Highway Act of 1973, 23 U.S.C. § 142 note, Pub. L.
No. 93-643, 88 Stat. 2282 (1975); Surface Transportation Assistance Act of 1982, Pub. L. No. 97-424, 96 Stat. 2097 (1983).
8 49 U.S.C. § 5301(d).
9 Id.
10 29 U.S.C. § 794.
11 23 U.S.C. § 142 note, Pub. L. No. 93-643, 88 Stat. 2282
(1975).
12 Id.
13 Id.
14 Surface Transportation Assistance Act of 1982, Pub. L.
No. 97-424, 96 Stat. 2097 (1983). Although enacted in 1982,
STAA did not become law until January 6, 1983.
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serving the disabled in federally assisted mass transit
programs.15 STAA required the Department of Transportation (DOT) to issue regulations establishing
minimum criteria for the provision of transportation
services to the disabled.16 In response, DOT issued final
regulations containing the “local option” provision,
which allowed the transit system to choose whether to
accommodate the disabled through making buses more
accessible to the disabled, establishing a separate paratransit system, or using disabled-accessible buses for
some areas and paratransit for others.17 The regulations also established a minimum service criteria for
transit-only systems, paratransit systems, and mixed
systems combining fixed-route transit and paratransit,
which required that transit service for the disabled be
comparable to service for the nondisabled in hours,
days of service, service area, and fares.18 The regulations also contained a safe harbor provision, which provided that the transit systems were not required to
spend more than three percent of operating costs on
service for the disabled, even if, as a result, they did not
meet DOT’s minimum service criteria.19 The safe harbor provision was ultimately found to be invalid.20
Prior to the ADA, the antidiscrimination laws only
addressed discrimination by federal agencies and recipients of federal financial assistance.21 Congress
agreed that prior to the ADA, “individuals who have
experienced discrimination on the basis of disability
have often had no legal recourse to redress such discrimination.”22 The ADA was ultimately enacted in
1990 based on Congressional findings that discrimination against individuals with disabilities was a major
social problem.23 The underlying purpose of the ADA
was “to provide a clear and comprehensive national
mandate for the elimination of discrimination against
individuals with disabilities.”24 It specifically extended
the protection of the Rehabilitation Act of 1973 into
areas of employment, public accommodations and
15 Am. Disabled for Accessible Pub. Transp. v. Skinner, 881
F.2d 1184, 1195 (3d Cir. 1989).
16 Surface Transportation Assistance Act of 1982, Pub. L.
No. 97-424, 96 Stat. 2097.
17 49 C.F.R. § 27.95.
18 Id.
19 Id., § 27.97.
20 Am. Disabled for Accessible Pub. Transp. 881 F.2d at
1201–1203 (3d Cir. 1989). Seven disabled individuals and disability rights organizations challenged the local option and
safe harbor provisions of the regulations. The United States
Court of Appeals for the Third Circuit upheld the local option
provision but found that the safe harbor provision was invalid.
The court held that the safe harbor provision was “arbitrary
and capricious” because “under the safe harbor provision, cities could deny to the disabled the minimum quality of service
mandated by Congress with impunity.” Id. at 1201.
21 See supra note 7.
22 42 U.S.C. § 12101(4).
23 Id., § 12101(a)(1)-(2).
24 Id., § 12101(b)(1).

services operated by private entities and public entities.25

III. DEFINITION OF DISABILITY
In order to have standing to sue under the ADA, a
plaintiff must fall within the statutory definition of an
individual with a disability. Pursuant to the ADA, an
individual is considered to be disabled if he or she is
actually disabled as defined by the ADA, has a record of
a disability, or is regarded as having a disability.26 The
ADA allows an individual who no longer has a disability but at one time suffered from one to gain protection.27 This provision is intended to prevent discrimination against those with a history of a disability.28 If a
plaintiff cannot prove that she has a disability or record
of a disability, she still may be able to prove that she
was regarded as having a disability and, thus, gain protection under the ADA.29
The statute defines a “disability” as “(A) a physical or
mental impairment that substantially limits one or
more of the major life activities of the individual; (B) a
record of such an impairment; or (C) being regarded as
having such an impairment.”30 The existence of a disability is essentially a three-part test: (1) The plaintiff
has a physical or mental impairment; (2) A major life
activity is affected by the impairment; and (3) The impairment substantially limits the major life activity.
Many of the terms referred to in the statute’s definition
of disability are not explicitly defined, such as “impairment,” “major life activity,” and “substantially limits.”
Because of the ambiguity of several of the terms, many
cases have been brought before the U.S. Supreme Court
trying to determine exactly who falls within the statute’s protected class.31
Most recently, the United States Supreme Court in
Toyota Motor Manufacturing, Kentucky Inc. v. Williams,32 addressed the definition of a disability. The
plaintiff, who suffered from carpal tunnel syndrome,
sued her former employer alleging that her former employer violated the ADA when it failed to accommodate
her disability and wrongfully terminated her.33 The
Supreme Court stated that in order to qualify as dis25 See id., § 12201(a). The statute explicitly states that
“[e]xcept as otherwise provided in this Act, nothing in this Act
shall be construed to apply a lesser standard than the standards applied under Title V of the Rehabilitation Act of
1973…or the regulations issued by Federal agencies pursuant
to such title.” Id.
26 Id., § 12102(2)(A)-(C).
27 Id., § 12102(2)(B).
28 29 C.F.R. §§ 1630.2(k) & 1630.4.
29 42 U.S.C. § 12102(2)(C).
30 Id., § 12101(2).
31 See Albertson’s, Inc. v. Kirkingburg, 527 U.S. 555 (1999);
Murphy v. United Parcel Serv., Inc., 527 U.S. 516 (1999); Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999).
32 534 U.S. 184 (2002).
33 Toyota Motor, 534 U.S. at 187–88.
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ability under the ADA, “a claimant must initially prove
that he or she has a physical or mental impairment,”34
that the impairment limits a “major life activity,”35 and
that the limitation is of a “substantial” fashion.36 In
determining whether the plaintiff was disabled under
the ADA, the Supreme Court found guidance in the
interpretive regulations of the Rehabilitation Act of
1973 issued by the Department of Health, Education
and Welfare (HEW),37 and also in the Equal Employment Opportunity Commission (EEOC) regulations
interpreting the ADA.38

A. Physical or Mental Impairment
The Supreme Court cited the definition of “physical
impairment” provided under the HEW Rehabilitation
Act regulation as: “any physiological disorder or condition, cosmetic disfigurement, or anatomical loss affecting one or more of the following body systems: neurological; musculoskeletal; special sense organs;
respiratory, including speech organs; cardiovascular;
reproductive, digestive, genito-urinary; hemic and lymphatic; skin and endocrine.”39

B. Major Life Activity
The Court also relied on the HEW Regulations for a
list of examples of “major life activities,” including,
“walking, seeing, hearing…performing manual tasks.”40
The Court defined “major life activities” as those “that
are of central importance to daily life.”41 Thus, if the
performance of manual tasks is to qualify as a major
life activity, those tasks must be “central to daily life.”42
The Court explained that such a strict and limiting
interpretation of these terms is necessary given Con-

Id. at 195.
Id.
36 Id. at 195.
37 Id. at 195. The Supreme Court found that the HEW
Regulations were of particular significance because at the
time they were issued, HEW was the agency responsible for
coordinating the implementation and enforcement of Section
504 of the Rehabilitation Act, 29 U.S.C. § 794, which prohibits
discrimination against individuals with disabilities by recipients of federal financial assistance. Id.
38 Id. at 194. The Supreme Court did not decide what level
of deference, if any, the EEOC Regulations are due. As the
Court had previously noted in Sutton v. United Airlines, Inc.,
527 U.S. at 471, no agency has been given the authority to
issue regulations interpreting the term “disability” in the
ADA. Id. However, the EEOC did so. Id. (citing 29 C.F.R. §§
1630.2(g)-(j)). Because both parties in Toyota Motor accepted
the EEOC Regulations as reasonable, the Supreme Court,
without actually holding that they were reasonable, assumed
that they were. Id.
39 Toyota Motor, 534 U.S. at 194–95 (citing 45 C.F.R. §
84.3(j)(2)(i)).
40 Id. (Citing 45 C.F.R. § 84.3(j)(2)(ii)).
41 Id. at 197.
42 Id.
34
35

gressional intent. In enacting the ADA, Congress found
that 43 million Americans have one or more physical or
mental impairments.43 Had Congress “intended everyone with a physical impairment that precluded the performance of some isolated, unimportant, or particularly
difficult manual task to qualify as disabled, that number…would surely have been much higher.”44

C. Substantially Limits
The Court relied upon the EEOC regulations’ definition of the term “substantially limits.”45 The EEOC
regulations define “substantially limited” as “unable to
perform a major life activity that the average person in
the general population can perform” or “significantly
restricted as to the condition, manner or duration under which an individual can perform a particular life
activity as compared to the condition, manner or duration under which the average person in the general
population can perform that same major life activity.”46
The Court also cited the EEOC factors for determining whether a major life activity is substantially limited, including: “the nature and severity of the impairment; the duration or expected duration of the
impairment; and the permanent or long-term impact, or
the expected permanent or long-term impact of or resulting from the impairment.”47 In its analysis, the
Court also relied on the dictionary definition of “substantial” and found that “‘substantial’ thus clearly precludes impairments that interfere in only a minor way
with the performance of manual tasks from qualifying
as disabilities.”48 Ultimately, the Court established that
disability determinations are to be made on a case-bycase basis, especially when the impairment is one characterized by a variety of symptoms, as in the case of
carpal tunnel syndrome.49 The Court held that the
lower court had applied the wrong standard to determine whether Williams was substantially limited in the
major life activity of performing manual tasks and remanded the case for determination in accordance with
its decision.
A trilogy of United States Supreme Court cases decided under Title I of the ADA in June of 1999 dealt
with employment discrimination and the issue of
whether plaintiffs are “disabled” under the federal
statutes if they have physical impairments that are

Id. (Citing 42 U.S.C. § 12101(a)(1)).
Id. (Citing Sutton v. United Airlines, Inc., 527 U.S. 471,
487 (1999).
45 Id. at 195. See Stewart v. New York City Transit Auth.,
2001 WL 279772 (E.D. N.Y. 2001) (discussion of substantially
limited); Johnson v. Penske Truck Leasing Co., 2001 WL
238181 (E.D. La. 2001) (substantial limitations).
46 Id. at 195 (citing 29 C.F.R. § 1630.2(j)).
47Id. at 196 (citing 29 C.F.R. § 1630.2(j)(2)(i)-(iii)).
48 Id. at 197.
49 Id. at 197.
43
44
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mitigated by the use of corrective devices.50 Ultimately,
the decision turned on the Supreme Court’s interpretation of the term “substantially limits.” In this case, the
Court held that the determination of whether a plaintiff
is substantially limited in a major life activity should
be made by examining the plaintiff in his or her present
state, in light of any corrective measures that may help
mitigate his or her disabilities.
Sutton is the leading ADA case of this trilogy.51 The
case involved twin sisters who had applied for positions
with United Air Lines as commercial airline pilots. The
plaintiffs suffered from severe myopia. This condition
left their uncorrected visual acuity at 20/2000 in their
right eyes and 20/400 in their left eyes. In order to
compensate for this condition, each plaintiff used corrective lenses which restored vision in each eye to 20/20
or better. However, the airline’s minium visual requirements for the pilots was “uncorrected visual acuity
of 20/100 or better.”52 Because the plaintiffs did not
meet this standard without their corrected eye glasses,
they were not offered employment.
The plaintiffs sued for disability discrimination under the ADA, alleging that United violated the ADA on
the basis of an actual disability. The Tenth Circuit held
that an individual is considered disabled as defined by
the ADA if the alleged impairment as mitigated by corrective measures substantially affects a major life activity in fact. The United States Supreme Court
agreed.53
Murphy applied the Sutton holding to a plaintiff who
suffered from high blood pressure.54 Without medication, plaintiff’s blood pressure was 250/160. In 1994 the
plaintiff was hired as a mechanic at UPS. His duties
included driving commercial motor vehicles. Under
DOT requirements, drivers could not have any “clinical
diagnosis of high blood pressure likely to interfere with
his/her ability to operate a commercial vehicle safely.”55
When the plaintiff was hired, his blood pressure did not
meet DOT standards for health certification; however,
he was erroneously certified. The plaintiff was later
tested again and was terminated when his blood pressure was found to be above the required norm.56
The plaintiff brought an employment disability discrimination claim under the ADA, asserting that he
was terminated because of his hypertension disability.
The district court held that the plaintiff’s disability
should be assessed with regard to his medicated state,
rejecting the EEOC’s Interpretive Guidance stating
that mitigating measure should not be taken into con50 Albertson’s, Inc. v. Kirkenburg, 527 U.S. 555 (1999);
Murphy v. United Parcel Service, Inc., 527 U.S. 516 (1999);
Sutton v. United Airlines, Inc., 527 U.S. 471 (1999).
51 Sutton, 527 U.S. at 475.
52 Id. at 476.
53 Id. at 482.
54 Murphy v. United Parcel Service, Inc., 527 U.S. 516
(1999).
55 Id. at 519.
56 Id. at 520.

sideration as conflicting with the plain language of the
ADA. With medication, the plaintiff’s impairment did
not substantially affect any major life activity. Consequently, the plaintiff was not considered disabled under
the ADA.57 Summary judgment was entered in favor of
the defendant, and upheld by the Tenth Circuit and the
U.S. Supreme Court.58 In upholding the summary
judgment decision, the Supreme Court held that under
the ADA, the determination whether petitioner’s impairment “substantially limits” one or more major life
activities is made with reference to the mitigating
measures he employs.59 When medicated, petitioner’s
high blood pressure did not substantially limit him in
any major life activity.60
The third United States Supreme Court case, Albertson’s, Inc. v. Kirkenburg, involved a plaintiff who suffered from amblyopia, a visual impairment.61 Although
he did not use any prosthetic corrective measures, his
brain had developed a mechanism for coping with his
visual impairment and thus his body compensated for
his disability.62 The plaintiff was erroneously hired as a
truck driver for Albertson’s, a chain of grocery stores,
even though he did not meet the DOT’s basic vision
standard.63 The plaintiff was later fired from his position when additional testing was done.64
The plaintiff sued his employer for disability discrimination under Title I of the ADA. The district court
granted Albertson’s motion for summary judgment,
holding that because the plaintiff could not meet DOT
vision standards, he was not otherwise qualified for the
position.65 The Ninth Circuit reversed the district
court’s decision. The United States Supreme Court applied Sutton and reversed the Ninth Circuit, thereby
upholding the district court’s decision.66 The Supreme
Court noted that the plaintiff’s level of impairment was
insufficient to establish disability in and of itself.67 As
held in Sutton, mitigating measures must be taken into
account in judging whether an individual possesses a
disability. The court reasoned that there is “no principled basis for distinguishing between measures undertaken with artificial aids, like medications and devices,
57 Id. See also Williams v. Chicago Transit Auth., 2001 U.S.
Dist. LEXIS 11081 (N.D. Ill. 2001) (holding that plaintiff was
not disabled because hypertension was controlled by medication).
58 Murphy, 527 U.S. at 516.
59 Id.
60 Id. (Because the question whether petitioner was disabled
when taking medication was not before the Supreme Court,
they did not consider whether he was “disabled” due to limitations that persist despite his medication or the negative side
effects of his medication.)
61 Albertson’s, Inc. v. Kirkenburg, 527 U.S. 555 (1999).
62 Id. at 565.
63 Id. at 559.
64 Id. at 560.
65 Id. at 561.
66 Id.
67 Id. at 566.
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and measures undertaken, whether consciously or not,
with the body’s own systems.”68
The underlying fact scenario was the same in all
three of these cases; the plaintiffs were all claiming to
be disabled even though they utilized some corrective
measure to help mitigate the affects of their impairment. Because, due to the corrective measures, none of
the plaintiffs were able to present evidence that they
were currently substantially limited in any major life
activity, the Court held in favor of the employers. The
Court reasoned that because the term “substantially
limits” is defined in the present tense, it indicates that
plaintiffs are to be viewed in their present state, “not
potentially or hypothetically—substantially limited.”69
The Court further reasoned that if an individual is currently utilizing measures that mitigate her impairment, while such individual may still undeniably have
an impairment, she might not be presently substantially limited in a major life activity in light of the mitigating measures.70
As set forth, supra, this extensive definition of disability applies to Title I, Title II, and Title III of the
ADA.71

IV. TITLE I OF THE ADA—EMPLOYMENT
Title I of the ADA protects “qualified individuals with
disabilities”72 from employment discrimination73 by
employers with at least 15 employees.74 Title I prohibits employers from discriminating against a qualified
individual with a disability with respect to any aspect
Id. at 565–66.
Sutton v. United Airlines, Inc., 527 U.S. 471, 482 (1999).
The Court further stated “[a] ‘disability’ exists only where an
impairment ‘substantially limits’ a major life activity, not
where it ‘might,’ ‘could,’ or ‘would be substantially limiting if
mitigating measures were not taken.’” Id.
70 Id. at 483.
71 Toyota Motor, 534 U.S. at 200. “[T]he Act’s definition of
‘disability’ applies not only to Title I of the Act, 42 U.S.C. §§
12111-12117 (1994 ed.), which deals with employment, but
also to the other portions of the Act, which deal with subjects
such as public transportation, §§ 12141-12150, 42 U.S.C. §§
12161-12165 (1994 ed. and Supp. V.), and privately provided
public accommodations, §§ 12181-12189….” Id.
72 42 U.S.C. § 12111-12117. “No covered entity shall discriminate against a qualified individual with a disability because of the disability of such individual.” 42 U.S.C. §
12112(a).
73 Id., § 12112(a), stating that discrimination “in regard to
job application procedures, the hiring, advancement, or discharge of employees, employee compensation, job training,
and other terms, conditions, and privileges of employment” is
a violation of the ADA. Id. For actions that would be considered discriminatory, see id. § 12112(a)-(b); 29 C.F.R. § 1630.4.
74 “The term ‘employer’ means a person engaged in an industry affecting commerce who has 15 or more employees for
each working day in each of 20 or more calendar weeks in the
current or preceding calendar year….” Id. § 12111(5)(A).
68
69

of the employment process.75 Title I applies to employment issues in transit operations.

A. Definitions
1. Employer
Title I of the ADA defines “employer” as a person engaged in an industry affecting commerce76 who has 15
or more employees.77

2. Qualified Individual
In addition to proving that a plaintiff is “disabled,”
the plaintiff must also prove that he or she is otherwise
qualified for the desired employment positions and able
to perform the fundamental duties of the job.78 Under
the statutory definition, a “qualified individual with a
disability” is an “individual with a disability who, with
or without a ‘reasonable accommodation,’ can perform
the essential functions of the employment position that
such individual holds or desires.”79 Courts consider an
employer’s judgment in determining “what functions of
a job are essential.”80

3. Reasonable Accommodation
If a covered entity has a disabled employee or applicant who is otherwise qualified for the position in question, that individual may request that the covered entity make some modification to the work environment
or office methods. The ADA mandates that the employer make any “reasonable accommodations” necessary to assist such individual in performing the essential functions of the position and enable her to enjoy the
equal opportunities that are available to other employees.81 However, an employer is only required to reasonably accommodate an individual with a disability.
An employer is not required to make accommodations if
they would pose an undue burden, such as extreme
costs.82

Id., §§ 12101-12117.
Id., § 12181(1). Title I does not define commerce. However, Title III defines commerce as “travel, trade, traffic,
commerce, transportation, or communication—(A) among the
several States; (B) between any foreign country or any territory or possession and any State; or (C) between points in the
same State but through another State or Foreign country.” Id.
77 Id., § 12111(5).
78 Id., § 12111(8).
79 Id.
80 Id.
81 Id., § 12112(b)(5)(A). It is considered a form of discrimination for an employer to deny “reasonable accommodations to
the known physical or mental limitations of an otherwise
qualified individual with a disability who is an applicant or
employee, unless such covered entity can demonstrate that
the accommodation would impose an undue hardship on the
operation of the business of such covered entity.” Id.
82 Id., § 12111(10).
75
76
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A “reasonable accommodation” may include making
existing facilities used by employees readily accessible
to and usable by individuals with disabilities through
job restructuring, such as part-time or modified work
schedules, reassignment to a vacant position, acquisition or modification of equipment or devices, qualified
readers and interpreters, and other similar accommodations.83 The ADA does not require an employer to
violate the seniority system to make a reasonable accommodation.84 To determine the appropriate reasonable accommodation, it may be necessary for the employer to initiate an informal, interactive process with
the employee in need of the accommodation, identifying
the limitations resulting from the disability and potential reasonable accommodations that could overcome
those limitations.85

B. Enforcement
The EEOC, which enforces the provisions of Title I,86
has issued guidelines regarding the enforcement of the
ADA.87 The powers, remedies, and procedures set forth
in Title VII of the Civil Rights Act88 are available to the
EEOC in enforcing the provisions of Title I of the
ADA.89 Claimants must pursue administrative remedies prior to filing a claim under Title I of the ADA.90

C. Prima Facie Case
In order to establish a prima facie case of disability
discrimination under the ADA, an employee must show:
(1) that he is a disabled person within the meaning of
the ADA; (2) that he is qualified, with or without a reasonable accommodation, to perform the essential functions of the job; and (3) that the employer terminated

Id., § 12111(9).
U.S. Airways, Inc. v. Barnett, 535 U.S. 391, 122 S. Ct.
1516, 152 L. Ed. 2d 589 (2002) (holding that an employer’s
showing that a requested accommodation conflicts with seniority rules is ordinarily sufficient to show, as a matter of law,
that an accommodation is not reasonable. However, the employer remains free to present evidence of special circumstances that makes a seniority rule exception reasonable in a
particular case).
85 29 C.F.R. § 1630.2(o)(3). See Serv. v. Union Pac. R.R., 153
F. Supp. 2d 1187 (E.D. Cal. 2001) (accommodating sensitivity
to smoke residue).
86 42 U.S.C. § 12117(a).
87 29 C.F.R § 1630 et seq.
88 42 U.S.C. § 2000(e) et seq.
89 Id., § 12117(a). “The powers, the remedies, and procedures set forth in Sections 2000e-4, 2000e-5, 2000e-6, 2000e-8,
and 2000e-9 of this Title shall be the powers, remedies and
procedures this subchapter provides to the Commission, to the
Attorney General, or to any person alleging discrimination on
the basis of disability in violation of this Act….” Id.
90 Id.
83
84

him or discriminated against him based on his disability.91

D. ADA Case Law Regarding “Disability”
Many courts have discussed whether an individual
meets the definition of disabled as defined by the ADA
in the context of transit operations. As stated above,
the ADA defines a disability as “(A) a physical or mental impairment that substantially limits one or more of
the major life activities of the individual; (B) a record of
such an impairment; or (C) being regarded as having
such an impairment.”92 A plaintiff seeking redress under the ADA must first establish that he or she is, in
fact, disabled as defined by the ADA.
Simply because a person has a physical impairment
does not qualify that person as disabled. Instead, that
impairment must substantially limit one or more major
life activities. For example, in Tice v. Centre Area
Transportation Authority,93 the United States Court of
Appeals for the Third Circuit held that a former transportation authority employee who was unable to continue driving a bus following his back injury was not
substantially limited in the major life activity of working. The court reasoned that to be substantially limited
in the major life activity of working, one must be precluded from more than one type of job, a specialized job,
or a particular job choice. The plaintiff was only precluded from working as a bus driver and could not offer
any evidence to suggest that his back injuries caused
him any difficulties beyond their interference with bus
driving. Consequently, he was not “substantially limited” in a “major life activity” and did not meet the
definition of “disabled.”94
Similarly, in Duncan v. Washington Metropolitan
Area Transit Authority,95 the plaintiff suffered a series
of back injuries and was unable to perform heavy lifting
required for his job. After being placed on leave, the
defendant alleged that no light lifting jobs were available and the plaintiff was discharged. The plaintiff alleged the defendant engaged in disability discrimination by discharging him based upon his disability and
91 Christopher v. Laidlaw Transit, Inc., 899 F. Supp. 1224
(S.D. N.Y. 1995); see Kellogg v. Union Pac. R.R., 233 F.3d 1083
(8th Cir. 2000) (discussion of claim of “regarded as” disabled
under the ADA); Despears v. Milwaukee County, 63 F.3d 635
(7th Cir. 1995) (holding that plaintiff failed to prove prima
facie case that demotion was based on his disability of alcoholism but rather on fact that he was driving drunk).
92 42 U.S.C. § 12102(2); see Presta v. Southwestern Penn.
Transp. Auth., 1998 WL 310735 (E.D. Pa. 1998) (ability to get
along with others, in this case, not recognized as a major life
activity).
93 247 F.3d 506 (3d Cir. 2001).
94 Id. See also Beaudoin v. Customized Transp., 149 F.
Supp. 2d 305 (E.D. Mich. 2000) (recognizing working as a major life activity). But see, Toyota Motor, 534 U.S. 184 (2002).
(The United States Supreme Court has yet to decide whether
working could be a major life activity.)
95 240 F.3d 1110 (D.C. Cir. 2001).
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by failing to accommodate his disability. The Washington Area Metropolitan Transit Authority argued that
the plaintiff failed to establish that his back condition
substantially limited his ability to work and, consequently, he was not disabled. The court assumed that
working was a major life activity and noted that
“whether an impairment substantially limits the major
life activity of working depends primarily on the availability of jobs for which the impaired person qualifies.”96 The court held that, while plaintiff’s degenerative disc disease was admittedly a physical impairment,
the plaintiff failed to show that such impairment substantially limited him in the major life activity of
working. The plaintiff failed to produce evidence concerning the number and types of available jobs, and the
mere possibility that no appropriate jobs existed was
insufficient to sustain plaintiff’s burden of showing that
he was disqualified from a substantial class or broad
range of jobs.97
In Brown v. Triboro Coach Corporation,98 the New
York court held that a bus driver’s sleep apnea condition did not substantially limit the major life activity of
working or breathing, so as to qualify as “disabled” under the ADA. Further, the employee could not establish
that he was terminated based on that disability because he was retained through the period of treatment
for that condition, and he was not terminated until he
violated the company’s drug policy.99
In another case involving a bus driver, Hill v. Kansas
City Transportation Authority,100 the employee was
terminated after twice falling asleep during the nondriving portion of his job. The driver brought suit under
the ADA alleging that the impairment of drowsiness
caused by taking hypertension medication in conjunction with prescribed pain relievers for work-related
injuries was a disability. The Eighth Circuit Court of
Appeals held that, while an essential function of a bus
driver's job is the ability to stay awake, the plaintiff
presented no evidence in the record that her physical
condition compelled her to take a combination of medications that persistently affected her ability to stay
awake on the job.101 Therefore, she failed to present
sufficient evidence that this alleged physical impairment substantially limited her major life activity of
working. Consequently, the employer did not violate
the ADA by terminating her for sleeping on the job.102
In Irby v. New York Transit Auth.,103 a former bus
operator was terminated for excessive absences and
improper documentation of absences. She brought an
Id. at 1114.
Id.
98 153 F. Supp. 2d 172 (E.D. N.Y. 2001).
99 Id. See also Martin v. Barnesville Exempted Vill. Sch.
Dist. Bd. of Educ., 209 F.3d 931 (6th Cir. 2000) (rejection for
driver position not because of plaintiff’s alcoholism).
100 181 F.3d 891 (8th Cir. 1999).
101 Id. at 894.
102 Id. at 894.
103 2000 U.S. Dist. LEXIS 15822 (S.D. N.Y. 2000).
96
97

action under the ADA alleging she suffered from polycystic kidney and polycystic liver disease, which caused
her to be absent from work at least 2 to 3 days per
month.104 The court granted the employer’s motion for
summary judgment, finding that the employee was not
disabled because she did not have a substantial limitation of a major life activity.
Alternatively, an employee may seek protection under the ADA even if he is not disabled if he can establish that he was perceived as disabled. For example, in
Coleman v. Southern Pacific Transportation Company,105 the plaintiff was denied employment as a train
crew member based upon his monocular vision. On his
application he said that his vision was good. However,
after extending an offer of employment, the defendant
employer tested the plaintiff’s vision and discovered his
monocular vision. The plaintiff’s offer of employment
was revoked, and he brought suit under the ADA. The
defendant moved for summary judgment arguing that
the plaintiff was not entitled to protection under the
ADA because he did not have a disability within the
meaning of the ADA. The plaintiff filed a cross motion
for partial summary judgment on the issue of whether
he had a disability. The issue presented to the court
was whether the plaintiff was disabled. The court found
that although the plaintiff was not actually disabled,
the employer had viewed the plaintiff’s impairment as
precluding him from working in an environment in
which mobile forms of equipment could injure him and,
therefore, had treated his impairment as constituting a
substantial limitation on a major life activity.106 The
court held that the plaintiff was disabled because the
defendant regarded him as having a “substantially
limiting” impairment.107 Consequently, the defendant’s
motion for summary judgment was denied and the
plaintiff’s motion for partial summary judgment was
granted.
However, in Parry v. Mohawk Motors of Michigan,
Inc.,108 the plaintiff unsuccessfully argued he was perceived as disabled. The plaintiff, a truck driver, was
administered a random drug test by his employer. Although the test came back negative, there was a problem in the collection of the specimen and a second test
was administered. The plaintiff was ultimately terminated because he took his employer’s truck/tractor
across state lines without permission. The plaintiff
sued alleging that he had been terminated because the
employer perceived him as having a disability, i.e., drug
dependency. While the ADA does protect individuals
who are erroneously regarded as current illegal drug
users, the plaintiff failed to present any evidence that
his employer regarded him as such. Thus, the plaintiff
was unable to establish a prima facie case of disability
Id.
997 F. Supp. 1197 (D. Ariz. 1998).
106 Id.
107 Id.
108 236 F.3d 299 (6th Cir. 2000), cert. denied, 533 U.S. 951
(2001).
104
105
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discrimination. Further, the defendant proffered a legitimate nondiscriminatory reason for the plaintiff’s
termination, the misuse of the defendant’s truck/trailer.

E. ADA Case Law Regarding “Qualified Individual”
Many courts have grappled with the issue of whether
an employee is a “qualified individual with a disability”
as defined in the Act in the context of a transit operation. For example, in Kapche v. City of San Antonio,109
the plaintiff, an insulin-dependent diabetic, applied for
employment as a police officer with the San Antonio
Police Department. In accordance with the department’s policy, the plaintiff engaged in a three-step application process, consisting of a written examination, a
background check, and a physical/mental examination.
Following the plaintiff’s medical exam, the police department was notified that the plaintiff had insulindependent diabetes and that such a condition was disqualifying for the position of police cadet. Therefore, the
department removed Kapche from its eligibility list.
Following the exhaustion of his state administrative
remedies, the plaintiff brought suit in federal court. He
alleged that the San Antonio Police Department refused to hire him in violation of the ADA because of a
physical condition that did not impair his ability to reasonably perform a job. The issue presented before the
court was whether the plaintiff was an “otherwise
qualified individual” with a disability. The defendant
moved for summary judgment, arguing that the plaintiff was not otherwise qualified for the job, and the district court granted the motion. The district court held
that, as a matter of law, the plaintiff was not qualified
to be a police officer because his diabetic condition “presents a genuine substantial risk of injury to both himself and others” due to the driving requirement of the
job.110
The plaintiff appealed the decision to the Fifth Circuit. In reviewing the district court’s position, the Fifth
Circuit departed from its precedent in Daugherty v. City
111
of El Paso, which held that an employer may exclude
an insulin-dependent diabetic from a job that requires
driving without ever conducting an individualized assessment of the applicant’s actual ability to perform the
job safely. In essence, under prior decisions an insulindependent diabetic was deemed, per se, a direct threat
as a matter of law. The Fifth Circuit reversed and
wrote:
[W]e conclude, the time has come for a reevaluation of
the facts that supported our prior per se holdings in
Chandler and Daugherty. To this end, we vacate the district court’s grant of summary judgment in favor of the
city and remand for a determination whether today there
exists new or improved technology—not available at the
time these cases were decided—that could now permit

176 F.3d 840 (5th Cir. 1999).
Id. at 845.
111 56 F.3d 695 (5th Cir. 1995).
109
110

insulin-dependent diabetic drivers in general, and [the
plaintiff] in particular, to operate a vehicle safely.112

Consequently, despite the fact that a person is an insulin-dependent diabetic, he may still be deemed an
“otherwise qualified individual” with a disability with
respect to a driving position.
The Eighth Circuit Court of Appeals addressed the
issue of whether a railroad employee was a qualified
individual under the ADA in Pickens v. Soo Line Railroad Company.113 The plaintiff was injured while
working for the railroad as a conductor. He took off 3
years with disability leave, then returned to find that
he could not work the same job due to medical restrictions. He was given a less stressful job, but after 3 days
concluded that it was too strenuous and refused to continue in that position. At this point Pickens requested
that his physician lift the medical restrictions so that
he could return to his original job as a conductor. However, Pickens found the job to be too strenuous. Pickens
regularly made himself unavailable for work by exercising his right to "lay off" under the railroad's collective bargaining agreement, seeking medical releases
and then returning to work when he chose. The plaintiff admitted to the railroad that he had misrepresented
the status of his health and that he would disregard
safety and common sense. The plaintiff was subsequently fired and sued under the ADA.
The jury returned a verdict in favor of the plaintiff,
which the trial court set aside. The Eighth Circuit
Court of Appeals affirmed. The court held that the
plaintiff was not a qualified person with a disability.
The court pointed to the fact that the plaintiff could not
choose to come to work when he felt like working. In
this regard the railroad had attempted to accommodate
the plaintiff by assigning him to perform the switchman’s job. In that position, he could work within his
medical restrictions for 2 days per week, but be paid for
a full 5-day work week. However, this attempt at accommodation failed when the plaintiff refused to perform this job. Moreover, he had his physician falsify
that he was able to perform full-time work because he
did not want to be limited to the part-time list of conductors.114
In Redding v. Chicago Transit Authority,115 a bus
driver brought suit under the ADA alleging that she
was wrongfully terminated based on her cocaine addiction. Addressing the issue of drug use, the court held
that the plaintiff, who tested positive for cocaine while
performing her duties, was not an otherwise qualified
individual with a disability under the ADA because she
was a current drug user. The ADA specifically excludes
from its protection “any employee or applicant who is

112 Kapche v. City of San Antonio, 176 F.3d at 840, 847 (5th
Cir. 1999).
113 264 F.3d 773 (8th Cir. 2001).
114 Id. at 778.
115 2000 WL 1468322 (N.D. Ill. 2000).
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currently engaging in the illegal use of drugs, when the
covered entity acts on the basis of such use.”116

F. ADA Case Law Regarding Reasonable Accommodations
Under the ADA, employers are obligated to determine whether a disabled employee can perform the
essential functions of the job with a reasonable accommodation. This is a particularly difficult issue for transit operators because safety is a major focus. Several
courts have addressed the issue of reasonable accommodation in the context of transit operations.117
In Christopher v. Laidlaw Transit, Inc.,118 the federal
district court upheld the termination of an insulindependent diabetic employee, finding that an employer
is not required to provide disabled employees with alternative employment when the employee is unable to
meet the demands of the current position. In that case,
the bus driver employee was terminated after having
an incident of hypoglycemic shock. The employee was
not driving a bus at the time, and no one was injured.
However, the New York State Department of Transportation Regulations prohibited insulin-dependent diabetics from driving a commercial vehicle weighing more
than 10,001 pounds or designed to carry 15 or more
passengers.119
The parties agreed that the employee was disabled,
and the employee did not dispute that he was unable to
drive a bus. He, however, argued that the employer
should have made a reasonable accommodation by retraining him for maintenance work. The court held that
generally an employer is not required to provide disabled employees with alternative employment when the
employee is unable to meet the demands of his present
position.120 Rather, an employer is required to reasona42 U.S.C. § 12114.
McLean v. Department of Transp., 2000 WL 297176
(S.D. N.Y. 2000) (not required to eliminate job’s essential functions); Deppe v. United Airlines, 217 F.3d 1262 (9th Cir. 2000)
(discussion of accommodations in case involving claim by the
plaintiff that he was regarded as disabled); Gile v. United
Airlines, Inc., 213 F.3d 365 (7th Cir. 2000) (no effort made to
accommodate the plaintiff’s requests for a shift transfer).
118 899 F. Supp. 1224 (S.D. N.Y. 1995).
119 Id.
120 Id. at 1227. But see 42 U.S.C. § 12111(9)(B) (providing
that under the ADA, a reasonable accommodation may include
reassignment to a vacant position for which the employee is
qualified); Feliciano v. Rhode Island, 160 F.3d 780, 785–86 (1st
Cir. 1998) ("[The employee] produced no evidence to show that
she could perform the essential functions of [her] position with
or without reasonable accommodation….The determination
that [the employee] cannot perform the essential functions of
her job…does not end the analysis….Section 12111(9)(B) of
the ADA states that ‘reasonable accommodation’ may include
reassignment to a vacant position.'") (citations omitted); Stone
v. City of Mount Vernon, 118 F.3d 92, 100 (2d Cir. 1997) (refusing to hold unreasonable as a matter of law a requested
reassignment of a partially paralyzed firefighter to the fire
department's administrative bureau), cert. denied, 522 U.S.

bly accommodate an employee's disability so as to enable him to perform the functions of the position he
currently holds.121 In analyzing whether an accommodation is reasonable, courts consider whether the employer could modify the position to eliminate safety
risks, and also consider the type of alternative employment the employer normally provides its nondisabled
employees under its existing polices.122 Because the
plaintiff alleged neither that the employer could reasonably accommodate him in the position for which he
was hired nor that he was treated any differently from
the employer’s nondisabled employees, the court held
that the plaintiff failed to state a claim.123
Similarly, in Boykin v. ATC/Vancon of Colorado,
L.P.,124 the plaintiff argued that he was denied transfer
and, therefore, denied a reasonable accommodation.
The plaintiff, who had a history of suffering from transient ischemic attacks (TIA), began working part-time
for the defendant while also enrolled as a full-time college student. The defendant’s physician revoked the
plaintiff's medical certification for commercial driving
after the plaintiff suffered a TIA while driving a bus.
Plaintiff requested an accommodation, but declined the
position that the defendant had available because it
conflicted with his school schedule. Plaintiff brought
suit under the ADA, alleging that the employer failed to
provide a reasonable accommodation by offering him
the newly created dispatcher position. However, this
position did not become available until 6 months after
the plaintiff’s termination. The district court granted
summary judgment, which the plaintiff appealed. The
appellate court affirmed and held that the defendant
did not violate the ADA by not offering the plaintiff the
newly created dispatcher position. Further, the plaintiff
failed to show that a reasonable accommodation was

116
117

1112, (1998); Gaul v. Lucent Tech., Inc., 134 F.3d 576, 578,
580 (3d Cir. 1998) (employee who "cannot perform his former
duties" must, if the required accommodation is a transfer to
another department or supervisor, "demonstrate that there
were vacant, funded positions whose essential duties he was
capable of performing, with or without reasonable accommodation") (quotations omitted); Monette v. Elec. Data Sys.
Corp., 90 F.3d 1173, 1187 (6th Cir. 1996) ("it is true that employers may be required, as a reasonable accommodation, to
transfer a disabled employee to a vacant position for which he
or she is qualified"); Dalton v. Subaru-Isuzu Auto., Inc., 141
F.3d 667, 677 (7th Cir. 1998)
(It is well established that under the ADA, the employer's duty
reasonably to accommodate a disabled employee includes reassignment of the employee to a vacant position for which she is
qualified. The option of reassignment is particularly important
when the employee is unable to perform the essential functions
of his or her current job, either with or without accommodation
or when accommodation would pose an undue hardship for the
employer).
121

Christopher v. Laidlaw Transit, Inc., 899 F. Supp. at

1228.
Id.
Id.
124 247 F.3d 1061 (10th Cir. 2001).
122
123
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possible and would have led to a reassignment position.
Finally, the defendant was required under the ADA to
attempt to accommodate the plaintiff due to his disability, not the plaintiff's school schedule.125
Employers are not required to change the essential
function of a job to reasonably accommodate an individual. In EEOC v. United Airlines,126 the EEOC sued
on behalf of a customer service representative with a
20-pound lifting restriction. Lifting was found to be an
essential function of the position.127 The court specifically noted that coworker help would not always be
available. Further, the court noted that “(a) an employer is not required by the ADA to reallocate job duties in order to change the essential function of a
job…an accommodation that would result in other employees having to work harder or longer hours is not
required…”128 The court also found that United did not
have to create a new position as a reasonable accommodation.129
A requested reasonable accommodation must have
some nexus to the qualifying disability. For example, in
Felix v. New York City Transit Authority,130 the plaintiff
filed a complaint alleging that her former employer, the
New York City Transit Authority, discriminated
against her in violation of the ADA. Specifically, the
plaintiff alleged that the defendant unlawfully terminated her employment and failed to reasonably accommodate her disability. The plaintiff was hired by the
defendant and worked in a token booth located in the
subway station where she sold tokens, commuter
passes and fare cards, and provided information to passengers. After the plaintiff witnessed the result of a fire
bomb that killed a coworker, the plaintiff suffered from
insomnia and post traumatic stress disorder. She was
subsequently terminated for having failed to perform
the full duties of her position for a consecutive 1-year
period.131
The plaintiff argued that her termination was in
violation of the ADA in that she sought a reasonable
accommodation to be moved from subway work to an
office position. The court held that the plaintiff could
not prove a causal connection between her major life
activity that was impaired, sleep, and her actual work
limitations of no subway work. Because there was no
nexus or causal connection between the plaintiff’s ADAqualifying limitation and the reasonable accommodation sought, the employee could not invoke the protections of the ADA.132

Id. at 1065–66.
1999 U.S. App. LEXIS 13347 (10th Cir., June 17, 1999).
127 Id. at *14.
128 Id. at *15.
129 Id.
130 154 F. Supp. 2d 640 (S.D. N.Y. 2001), aff’d, 2003 U.S.
App. LEXIS 6051 (2d. Cir., March 31, 2003).
131 Id. at 645.
132 Id. at 660.
125
126

G. ADA Case Law Regarding Exhaustion of Remedies/DOT
Regulations
In addition to exhausting the ADA’s administrative
remedies prior to filing an ADA lawsuit,133 a plaintiff
may also be required to exhaust additional administrative remedies provided by the DOT prior to filing such a
suit. Congress has delegated to the Secretary of Transportation broad regulatory powers in the area of commercial motor vehicle safety.134 These powers include
the authority to prescribe qualifications for drivers of
commercial motor vehicles. Accordingly, DOT has
promulgated the “Federal Motor Carrier Safety Regulations,”135 which “establish minimum qualifications for
persons who drive commercial motor vehicles as, for, or
on behalf of motor carriers.”136 Under these regulations,
a person “shall not drive a commercial motor vehicle
unless he is physically qualified to do so” and has been
certified by a “licensed medical examiner” as “physically qualified.” The regulations set forth the factors
that medical examiners must consider when determining if a driver is physically qualified. These regulations
also provide appeal procedures for situations in which a
driver is found to be unqualified under DOT physical
qualification standards. In particular, in instances of
“disagreement between the physician for the driver and
the physician for the motor carrier concerning the
driver’s qualifications,” the regulations allow the driver
to obtain a formal opinion from the Director of the Office of Bus and Truck Standards and Operations.137
Within 60 days after service of the determination, the
driver or motor carrier may appeal the decision to the
Assistant Administrator of the Federal Motor Carrier
Safety Administration.138
In Cobb v. PAM Transport, Inc.,139 the plaintiff filed
an action pursuant to the ADA contending that the defendant, a commercial motor carrier, terminated his
employment based upon the defendant’s perceptions of
plaintiff as disabled. The plaintiff was originally certified by a physician to be physically qualified to be a
commercial truck driver under the relevant DOT regulations, and was officially hired by the defendant and
began an assignment as a driver/trainer. The plaintiff
then informed the defendant that he had a medical
condition in his past as a teenager, but that the condi42 U.S.C. § 12117(a).
See 49 U.S.C. § 31102(b)(1). “Commercial motor vehicle”
means a self-propelled or towed vehicle used on the highway
in commerce principally to transport passengers or cargo, if
the vehicle: a) has a gross vehicle weight rating of at least
10,000 pounds; b) is designed to transport more than 10 passengers including the driver; or c) is used in transporting material found by the Secretary of Transportation to be hazardous. Id., § 31101(1).
135 49 C.F.R. pt. 390.
136 Id., § 391.
137 Id., § 391.47(b)(2).
138 Id., § 386.13(a).
139 No. 4:02CV00255 (E.D. Ark. July 30, 2002).
133
134
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tion no longer required medication or active treatment.
Consequently, the plaintiff was then re-examined by a
physician selected by the defendant. That physician
found that the plaintiff was not physically qualified to
work as a commercial truck driver, and the plaintiff
was discharged by the defendant. The plaintiff then
filed suit against the defendant alleging disability discrimination under the ADA.
The district court dismissed the plaintiff’s claim for
failure to exhaust his administrative remedies.140 Specifically, the plaintiff failed to take advantage of the
appeals procedure set forth in 49 C.F.R. § 391.47. This
failure, the court held, precluded the plaintiff from proceeding with his ADA claim. The court reasoned that
Congress, by delegating to the Secretary of Transportation extensive powers to determine the fitness of commercial motor carriers, has indicated its intent that
such determinations properly lie with DOT in the first
instance.141

H. ADA Case Law Regarding Applicants
After the passage of the ADA, transit operators have
had to address issues concerning the potential employment of individuals with disabilities. With regard to a
pre-offer, pre-employment inquiry, the ADA provides
that "[e]xcept as provided in paragraph (3), a covered
entity shall not conduct a medical examination or make
inquiries of a job applicant as to whether such applicant is an individual with a disability or as to the nature or severity of such disability."142 Paragraph 3, as
mentioned above, states that “[a] covered entity may
require a medical examination after an offer of employment has been made to a job applicant and prior to
the commencement of the employment duties of such
applicant, and may condition the offer of employment
on the results of such examination…" in particular circumstances.143 However, the ADA further provides that
“[a] covered entity may make preemployment inquiries
into the ability of an applicant to perform job-related
functions."144
In Prado v. Continental Air Transport Company,
Inc.,145 an applicant for the position of driver for a passenger transportation company failed to pass a physical
examination as required by DOT and was not offered
Id.
Id. See 49 U.S.C. § 31144(b) (directing the Secretary of
Transportation to “maintain by regulation a procedure for
determining the safety fitness of an owner or operator”); see
also, Campbell v. Fed. Express Corp., 918 F. Supp. 912 (D.
Md. 1996) (holding that exhaustion of DOT procedures should
be required before a plaintiff may pursue an ADA claim);
Prado v. Cont’l Air Transp. Co., 982 F. Supp. 1304 (N.D. Ill.
1997) (holding the plaintiff was precluded from pursuing his
ADA claim that he was physically qualified for the job because
he failed to exhaust DOT administrative process).
142 U.S.C. §§ 12112(d)(2)(A).
143 Id., §§ 12112(d)(3).
144 Id., §§ 12112(d)(2)(B).
145 Prado, 982 F. Supp. at 1304.
140
141

employment. He sued, alleging that he was discriminated against based on his disability, muscular atrophy, and that the company violated the ADA when it
required him to undergo a medical examination without a conditional offer of employment. The court held
that the company did not commit a per se violation of
the ADA by requiring the applicant to undergo a medical exam before making a conditional offer of employment, and that given the applicant’s failure to obtain
required DOT certification, he was never qualified for
the position of driver. Consequently, the company did
not deny him employment in violation of the ADA.
In Equal Employment Opportunity Commission v.
Texas Bus Lines,146 the EEOC brought an action
against defendant employer pursuant to the ADA when
the employer did not hire a qualified applicant for a bus
driver position. The employer's physician, who conducted the pre-employment examinations, refused to
issue the required medical examiner's certificate only
because the applicant was morbidly obese, despite the
fact that no other relevant medical problems were
found. The court held that obesity, by itself, did not
disqualify an individual from obtaining a medical certificate, nor was it an actual "disability" under the
ADA. Therefore, the employer was not justified in relying on the physician's unsupported assessment, and
the employer impermissibly discriminated against the
applicant on the basis of a "perceived disability" in violation of the ADA. However, the employment application's "physical defect" inquiry did not violate the ADA
because health problems that might affect the applicant's driving ability were relevant, job-related, and
consistent with business necessity and the ADA.147

V. TITLE II OF THE ADA—PUBLIC SERVICES
Title II of the ADA prohibits public entities from discriminating against an individual with a disability in
connection with the provision of public services, including transportation services.148 Title II of the ADA
provides that “no qualified individual with a disability
shall, by reason of such disability, be excluded from
participation in or be denied the benefits of the services, programs, or activities of a public entity, or be
subjected to discrimination by any such entity.”149

A. Public Entity and Qualified Individual With a Disability
Title II of the ADA defines a “public entity” as any
state or local government; any department, agency,
special purpose district, or other instrumentality of a

923 F. Supp. 965 (S.D. Tex. 1996).
Id. at 981.
148 42 U.S.C. §§ 12131-12165; see O’Connor v. Metro Ride,
Inc., 87 F. Supp. 2d 894 (D. Minn. 2000) (Defendant not public
entity; court could, however, enjoin private entity under
regulations 49 C.F.R. § 37.5(a), 37.21(a), 37.23(a)).
149 42 U.S.C. § 12132.
146
147
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state or local government; and the National Railroad
Passenger Corporation and any commuter authority.150
Title II defines a “qualified individual with a disability” as an individual with a disability who, “with or
without reasonable modifications to rules, policies, or
practices, the removal of architectural, communication,
or transportation barriers, or the provision of auxiliary
aids and services, meets the essential eligibility requirements for the receipt of services or the participation in programs or activities provided by a public entity.”151
Many courts have determined whether a person is
considered disabled in the context of transit operations
under Title II of the ADA. In Hamlyn v. Rock Island
County Metropolitan Mass Transit District,152 the
United States District Court for the Central District of
Illinois held that a person who is “disabled” for other
ADA related purposes is also “disabled” for purposes of
the ADA’s public transit provisions, in that all disabled
persons are entitled to equal treatment regardless of
the cause of their disability. The Hamlyn plaintiff, who
suffered from AIDS, sought to be included in a county
program reducing bus fares for disabled passengers.153
The program’s application form, however, stated that
an applicant whose sole disability was AIDS did not
qualify.154 The court held that AIDS is a disability under the ADA,155 and the ADA prohibits a transit agency
from excluding from the program those persons disabled by AIDS.156
Weinreich v. Los Angeles County Metropolitan Transit
Authority157 addressed whether a plaintiff should be
required to pay to prove he is a qualified individual
with a disability. In 1982, the plaintiff qualified for and
participated in the defendant transit agency’s reduced
fare program after receiving a doctor’s certification of
permanent disability due to back pain.158 In 1992, the
transit agency then promulgated a rule requiring disabled participants to provide updated medical information every 3 years recertifying that they were disabled.
In 1993, the plaintiff sought an exemption from this
rule on the grounds that he could not afford to pay a
doctor to recertify his condition. The transit agency refused to grant an exemption. The plaintiff could not
provide recertification, and the transit agency refused
to renew the plaintiff’s eligibility for the program. The
plaintiff then filed suit under the ADA asserting that
the ADA mandated “reasonable modifications whenever
a state imposes a requirement that prevents qualified
disabled people from having ‘meaningful access’ to a
Id., § 12131.
Id., § 12131(2).
152 986 F. Supp. 1126 (C.D. Ill. 1997).
153 Id. at 1129.
154 Id. at 1129-30.
155 Id. at 1130 (citing ADA legislative history, regulations,
and cases).
156 Id. at 1130.
157 114 F.3d 976 (9th Cir. 1997).
158 Id. at 978.
150
151

state-provided benefit.”159 The court disagreed, holding
that the plaintiff’s lack of access to the reduced fare
program was based not upon his disability or perception of disability, but upon his failure to prove his disability. The failure to provide the disability was based
upon his financial condition, not his disability. The
court held that the defendant had no obligation under
the ADA to “reasonably accommodate [the plaintiff’s]
financial inability to provide updated recertification of
his disability.”160

B. ADA Requirements and Regulations161
1. General ADA Requirements and Regulations
Title II of the ADA prescribed certain requirements
mandating that public entities offering transportation
services ensure that the services be accessible by the
disabled. In addition, the ADA required the Secretary
of Transportation to issue regulations implementing
these transit-related requirements.162 In 1991, the Secretary of Transportation issued such regulations with
the stated purpose of implementing the transportation
and related provisions of Title II and Title III of the
ADA.163 The regulations apply to the following entities:
• Any public entity that provides designated public
transportation or intercity or commuter rail transportation;164
• Any private entity that provides specified public
transportation;165
• Any private entity that is not primarily engaged in
the business of transporting people but operates a demand responsive or fixed route system; 166
• Entities receiving federal financial assistance from
DOT;167
• Services under contract (public entities contracting
with private entities);168
• University transportation systems (public and private);169
• Private elementary and secondary school education
systems;170
• Taxi services, if they are providing demand responsive services;171

Id. at 979.
Id. at 978.
161 42 U.S.C. § 12149(a). The ADA required the Secretary of
Transportation to issue regulations implementing the ADA’s
transit-related provisions. Id. These regulations are found in
49 C.F.R. §§ 37 and 38 and are discussed, supra.
162 Id., § 12149(a).
163 49 C.F.R. § 37.1.
164 Id., § 37.21(a)(1).
165 Id., § 37.21(a)(2).
166 Id., § 37.21(a)(3).
167 Id., § 37.21(b).
168 Id., § 37.23.
169 Id., § 37.25.
170 Id., § 37.27.
171 Id., § 37.29.
159
160
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• Vanpools operated by private entities and providing
demand-responsive services to the public;172
• Airport transportation systems.173
In addition to issuing regulations implementing Title
II and Title III of the ADA, the Secretary of Transportation issued the following policies of nondiscrimination:
• No entity shall discriminate against an individual
with a disability in connection with the provision of
transportation services.174
• No entity shall deny, on the basis of disability, any
individual with a disability the opportunity to use the
entity's transportation service for the general public, if
the individual is capable of using that service.175
• An entity shall not require an individual with a disability to use designated priority seats, if the individual
does not choose to use these seats.176
• An entity shall not impose special charges, not
authorized by the regulations, on individuals with disabilities for providing services required by this part or
otherwise necessary to accommodate them.177
• An entity shall not require that an individual with
disabilities be accommodated by an attendant.178
• Private entities that are primarily engaged in the
business of transporting people and whose operations
affect commerce shall not discriminate against any individual on the basis of disability in the full and equal
enjoyment of specified transportation services.179
• An entity shall not refuse to serve an individual with
a disability or require anything contrary to this part

Id., § 37.31.
Id., § 37.33.
174 Id., § 37.5(a).
175 Id., § 37.5(b). See Tandy v. City of Wichita, 208 F. Supp.
2d 1214 (D. Kan. 2002). The court held that the transit
agency’s policy of allowing its drivers discretion as to whether
to allow disabled riders access to an accessible bus on an inaccessible route violates 49 C.F.R. § 37.5(b). Id.
172
173

The difficulty with [the agency’s] policy is that the disabled “individual is capable of using” the service of an accessible bus even
if it is on an inaccessible route. As such, [the agency], by denying
disabled individuals the opportunity to use such accessible buses,
is violating the civil rights of the disabled user.

Id. at 1224. The court recognized that the agency had viable
concerns about the potential impact of accessing an inaccessible route; however, the court found that the final decision to
access or to not access the route must lie with the disabled
individual. Id. The transit agency must, therefore, inform a
disabled rider of the potential ramifications of accessing an
inaccessible route, including the fact that no special transportation will be offered to retrieve the disabled rider should they
encounter an inaccessible bus on a return trip or additional
leg of their journey. The disabled rider must then be allowed
to decide whether to access the route or not. Id.
176 49 C.F.R. § 37.5(c).
177 Id., § 37.5(d).
178 Id., § 37.5(e).
179 Id., § 37.5(f).

because its insurance company conditions coverage or
rates on the absence of individuals with disabilities.180
• It is not discrimination under this part for an entity
to refuse to provide service to an individual with disabilities because that individual engages in violent,
seriously disruptive, or illegal conduct. However, an
entity shall not refuse to provide service to an individual with disabilities solely because the individual’s disability results in appearance or involuntary behavior
that may offend, annoy, or inconvenience employees of
the entity or other persons.181

2. ADA Requirements and Regulations Regarding
Fixed Route Systems
Title II of the ADA prescribes requirements for public
entities operating fixed route systems.182 The term,
“fixed route systems,” means a system of providing
designated public transportation on which a vehicle is
operated along a prescribed route according to a fixed
schedule.183 The ADA provides that any public entity
that purchases or leases a new bus, rapid rail vehicle,
light rail vehicle, or any other new vehicle to be used on
such a system, must make the vehicle “readily accessible to and usable by individuals with disabilities, including individuals who use wheelchairs.”184 Title II
specifically mandates lifts for wheelchairs on every new
public transit bus. Transit systems may not evade ADA
requirements by purchasing used vehicles that are not
accessible. A transit agency may not purchase or lease
inaccessible used buses or trains unless it “makes demonstrated good faith efforts to purchase or lease a used
vehicle for use on such systems” that is accessible.185
The DOT regulations provide minimum guidelines
and requirements for accessibility standards for those
transportation vehicles that are required by the ADA to
be accessible.186 The regulations apply to buses and
vans,187 rapid rail vehicles,188 light rail vehicles,189

Id., § 37.5(g).
Id., § 37.5(h).
182 42 U.S.C. § 12142.
183 Id., § 12141(3)
184 Id., § 12142(a).
180
181

Wheelchair means a mobility aid belonging to any class of three
or four wheeled devices, usable indoors, designed for and used by
individuals with mobility impairment, whether operated manually or powered. A “common wheelchair” is such a device which
does not exceed 30 inches in width and 48 inches in length measured at two inches above the ground, and does not weigh more
than 600 pounds when occupied.

49 C.F.R. § 37.3.
185 42 U.S.C. § 12142(b).
186 49 C.F.R. § 38.1. The regulations do allow for departure
from particular technical and scoping requirements of the
guidelines where the alternative designs and technologies
used will provide substantially equivalent or greater access to
and usability of the vehicle. Such departures are considered
on a case-by-case basis. Id., § 38.2.
187 Id., § 38.21–.39.
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commuter rail cars,190 intercity rail cars,191 and overthe-road bus systems.192 They also apply to vehicles not
within one of the aforementioned categories but required, nonetheless, to be accessible to the disabled.
The regulations provide specifications for such items as
doorway width, lighting, priority seating, slip-resistant
floors, handrails, and mobility aid accessibility.193
The regulations further provide that transit operators must maintain those facilities and vehicles features that ensure accessibility by the disabled.194 Although the regulations do allow for temporary
interruptions due to maintenance or repair, the transit
operators must take reasonable steps to accommodate
those that would otherwise use the unavailable feature.
The regulations also provide that public entities “shall
establish a system of regular and frequent maintenance
checks of lifts [on non-rail vehicles] sufficient to determine if they are operative.”195
The failure to maintain accessible equipment has
been the topic of many lawsuits. For example, in
Midgett v. Tri-County Transportation Metropolitan District of Oregon,196 a wheelchair user filed suit alleging
that he was unable to travel to work by bus because the
local transit agency failed to adequately train its bus
operators and failed to maintain its wheelchair lifts,
thereby impeding his mobility in violation of the ADA.
The plaintiff presented evidence that on one morning
he was unable to board a bus because the bus’s wheelchair lift was inoperable due to cold weather.197 Later
that day, the plaintiff was unable to board two other
buses due to similar maintenance problems. The court
denied that plaintiff’s request for injunctive relief,
holding that the requested corrective action had already been taken by the agency.198 Second, although
the plaintiff had encountered occasional lift problems,
when viewed in the larger context of the entire fixed
route system, these occasional problems did not violate
the ADA.

188 Id., § 38.51–.63. A rapid rail vehicle is defined as a subway type transit vehicle that operates on exclusive private
rights-of- way with high level platform stations. Id., § 37.3.
189 Id., § 38.71–.87. A light rail vehicle is defined as a street
car type vehicle that is operated on city streets, semi-exclusive
rights-of-way, or exclusive rights-of-way. Id., § 37.3.
190 Id., § 38.91–.109. A commuter rail car transit system is
defined as a rail passenger car obtained by a commuter
authority for use in commuter rail transportation. Id., § 37.3.
191 Id., § 38.111–.127. An intercity rail car transit system is
defined as transportation provided by Amtrak. Id., § 37.3.
192 Id., § 38.151–.161. An over-the-road bus transit system
is a bus characterized by an elevated passenger deck located
over a baggage compartment. Id., § 37.3.
193 Id., § 38.1 et seq.
194 Id., § 37.161.
195 Id., § 37.163(b).
196 74 F. Supp. 2d 1008 (D. Or. 1999).
197 Id. at 1010.
198 Id. at 1018.

Conversely, in Martin v. Metropolitan Atlanta Rapid
Transit Authority,199 the court held that the plaintiffs
had presented credible evidence that the defendant
transit authority had a widespread and systemic problem of inoperable wheelchair lifts.200 The court noted
that it was persuaded by the evidence that many
breakdowns in service resulted in stranded passengers
and were due to the defendant’s failure to inspect the
lifts, failure to timely repair them, and failure to provide alternative transportation.
Similarly, in Tandy v. City of Wichita,201 the plaintiff
brought suit alleging she was denied access to the transit system due to an inoperable lift. The plaintiff sought
injunctive relief pursuant to Title II of the ADA, seeking an order requiring the defendant to maintain its
vehicles so they would be readily accessible to and usable by individuals with disabilities.202 The court noted
that isolated lift failures do not constitute an ADA violation. However, a pattern of lift breakdowns can constitute a violation. The court found that the plaintiff
raised a triable issue as to the rate of mechanical failures within the Wichita Transit System so as to constitute a pattern of breakdown, as opposed to isolated incidents within a statistical median range.203
Consequently, the district court denied the defendant’s
motion for summary judgment on that issue.
On a separate issue, the plaintiff alleged that when
riding on a Wichita Transit bus, the driver refused to
secure his wheelchair. The plaintiff sought injunctive
relief requiring Wichita Transit to provide ADA training to its drivers in order to ensure that all instances of
such occurrences would be eliminated. It was uncontroverted that Wichita Transit had in place an extensive
ADA training program instructing drivers that they are
required to call out stops, utilize the wheelchair lift,
and secure the wheelchairs once on board. Plaintiff did
not allege that the training programs utilized by Wichita Transit were deficient in any way. Therefore the
court concluded, as a matter of law, that injuries caused
by the actions of individual drivers in contravention of
his or her extensive ADA training would not be redressed by an injunction. Furthermore, given the extensive training program and the penalties attached to
ADA violations by Wichita Transit, the court concluded
that injunctive relief was an inappropriate means to
address an individual driver, as opposed to a systematic, issue. The court, therefore, granted summary
judgment to the defendant as to the plaintiff’s request
for injunctive relief.
The court also addressed the issue of whether fixed
route systems are required to be fully accessible by the
disabled.204 The plaintiffs alleged that the ADA required Wichita Transit’s fixed route system to be 100
225 F. Supp. 2d 1362 (N.D. Ga. 2002).
Id. at 1378.
201 208 F. Supp. 2d 1214 (D. Kan. 2002).
202 Id. at 1224.
203 Id. at 1225.
204 208 F. Supp. 2d 1214 (D. Kan. 2002).
199
200

19

percent accessible by the disabled. The court, however,
disagreed with the plaintiffs.205 It reasoned that Title
42 U.S.C. § 12142 identifies certain practices by public
transportation providers that are considered discriminatory. In particular, the ADA deems it discriminatory
for a public entity operating a fixed route system to
provide disabled individuals with services that are inferior to those provided to the nondisabled. However, the
court found that nothing in the ADA regulations mandates 100 percent fixed route accessibility. In fact, the
regulations contemplate the use of paratransit service
to complement the accessible fixed route system. The
court specifically found that the ADA contemplates that
transit systems likely will have inaccessible routes. In
such circumstances, disabled persons are eligible for
paratransit services. Moreover, the court found “that
the ADA allows both fixed route and paratransit systems to work alongside each other to provide paratransit access for disabled individuals that is, not identical,
but ‘comparable to the level of service provided to individuals without disabilities who used a fixed route system.’”206

3. ADA Requirements and Regulations Regarding
Paratransit Service
Title II of the ADA requires all government agencies
operating fixed route systems to also provide paratransit service for disabled individuals incapable of using
conventional public transit.207 Paratransit services
must be provided to disabled individuals who: (1) are
unable, due to disability, to board, ride, or disembark
from buses or trains without the assistance of another
individual (other than the operator of a wheelchair lift
or other boarding assistance device);208 (2) need a
wheelchair lift or other boarding assistance device to
board, ride, or disembark from any accessible vehicle if
the individual wants to travel at a time when fixed
route accessible vehicles are unavailable;209 or (3) can
travel on a bus or train but cannot, due to their disability, travel to a bus or train stop.210 Paratransit
services must also be provided to persons traveling with
disabled individuals eligible for paratransit service.211
At least one individual may always travel with a disabled individual and additional individuals may also do
so if space is available.212 The regulations establish
that the one guaranteed companion is in addition to
any personal attendant required by a rider, so that a
disabled rider may travel with one personal attendant
Id. at 1222.
Id. at 1222.
207 42 U.S.C. § 12143; 49 C.F.R. 37.121.
208 42 U.S.C. § 12143(c)(1)(A)(ii). An individual may be paratransit-eligible for some bus routes but not for others, depending on whether an accessible bus is available for a particular bus route. 49 C.F.R. § 37.123, app. D.
209 42 U.S.C. § 13143(c)(1)(A)(ii).
210 Id., § 12143(c)(1)(A)(iii).
211 Id., § 12143(c)(1)(B) & (C).
212 Id.
205
206

and one additional companion.213 Conversely, a disabled individual may not be required to travel with an
attendant.214
a. Eligibility for Paratransit Service.—An individual, in
order to be eligible to use a paratransit system, must be
unable, as the result of a disability (physical or mental
impairment), and without the assistance of another
individual, to board, ride, or disembark from any vehicle on the system that is readily accessible to and us215
able for individuals with disabilities. Further, any
individual with a disability who needs the assistance of
a wheelchair lift or other boarding assistance device
and is able, with such assistance, to board, ride, or disembark from any accessible vehicle is eligible to ride a
216
However, the individual must
paratransit system.
travel: (1) on a route on the system; and (2) during the
hours of operation of the system at a time, or within a
reasonable period of such time, when the vehicle is not
being used to provide designated public transportation
217
on the route.
Each public entity required to provide complementary paratransit services must establish a process for
determining paratransit eligibility.218 The process shall
strictly limit ADA paratransit eligibility to those individuals considered paratransit eligible.219 All information about the process, materials necessary to apply for
eligibility, and notices and determinations concerning
eligibility shall be made available in accessible formats
upon request.220 If the entity determines that the individual is ineligible, the entity must set forth in writing
the reasons for the finding.221 If the entity finds that
the individual is paratransit eligible, it must provide
documentation to the eligible individual stating that he
or she is “ADA paratransit eligible.”222 The entity may
require recertification of the eligibility of ADA paratransit eligible individuals at reasonable intervals.223
The entity must establish an administrative appeal
process through which individuals who are denied eligibility can obtain review of the denial.224
Courts have been called to review transit agencies’
eligibility determinations. For example, in Sell v. New
Jersey Transit Corporation,225 the plaintiff, who was
49 C.F.R. § 37.123(f)(i).
Id., § 37.123, app. D.
215 Id., § 37.123(e)(1).
216 Id.
217 Id., § 37.123(e)(2).
218 Id., § 37.125.
219 Id., § 37.125(a).
220 Id., § 37.125(b).
221 Id., § 37.125(c).
222 Id., § 37.125(e).
223 Id., § 37.125(f); see Weinreich v. Los Angeles County
Metro Transit Auth., 114 F.3d at 978, 979 (holding that a
transit agency is under no obligation to reasonably accommodate a party’s financial inability to provide updated recertification of his or her disability).
224 49 C.F.R., § 37.125(g).
225 689 A.2d 1386 (N.J. Super. App. Div. 1997).
213
214

20

mentally retarded, challenged the decision of the transit agency denying him eligibility for paratransit service. The plaintiff first claimed that he was unable to use
fixed route transit because he could not always recognize his stop.226 However, the plaintiff had provided
evidence that he actually had been utilizing the fixed
route transit. The New Jersey Superior Court held that
the plaintiff did not prove, as required by the regulations, that he was "unable, as a result of a…mental
impairment…to…ride…any vehicle on the system
which is readily accessible to and usable by individuals
with disabilities."227 The plaintiff then claimed that
even if he was able to use fixed route service, he could
not walk safely from his residence to the nearest bus
stop because the nearest bus stop was 3 miles away.
Further, there were no sidewalks along the route. The
transit agency, however, found that the plaintiff in fact
lived only half a mile from the bus stop and could safely
walk along a grass median to the stop. The court agreed
with the transit agency and affirmed its findings.
The plaintiff in Pfister v. City of Madison228 also
challenged the transit agency’s determination that she
was ineligible for paratransit services. The plaintiff
applied for paratransit service on the grounds that her
impaired vision, mobility impairments, and migraine
headaches prevented her from traveling to a boarding
location or from a disembarking location on a fixed
route system. The city denied the plaintiff’s application,
and the court affirmed. The court held that there was
sufficient evidence that people with more severe impairments were utilizing fixed route transit. This was
further supported by “testimony from a paratransit
driver that on several occasions [the plaintiff] had
asked to be dropped off at one location and would then
make her way to her ultimate destination on her own,
and that this involved traveling several blocks.”229
b. Comparable Service.—Paratransit service must be
“sufficient to provide to [disabled] individuals a level of
service…comparable to the level of designated public
transportation services provided to individuals without
disabilities” using such systems.230 Specifically, paratransit systems should have response times comparable
to those of fixed route service.231 Paratransit systems
should also have service areas that are comparable to
Id. at 1391.
Id. at 1391 (citing 49 C.F.R. § 37.123(e)(1).
228 198 Wis. 2d 387 (1995), 1995 Wis. App. Lexis 1365 (Wis.
App. 1995).
229 Id.
230 42 U.S.C. § 12143(a). See Tandy v. City of Wichita, 208
F. Supp. 2d 1214 (D. Kan. 2002) (holding that the ADA does
not require 100 percent fixed route accessibility, but instead
requires that the transit system, including paratransit services, provide the disabled with services that are comparable to
the services offered to the nondisabled).
231 42 U.S.C. § 12143(a) (Paratransit users should have “response time, which is comparable, to the extent practicable, to
the level of designated public transportation services provided
to individuals without disabilities”).
226
227

those of the fixed route service.232 Further, the hours
and days of paratransit service must be the same as the
entity’s fixed route service.233
The regulations have set forth specific criteria to ensure that paratransit service is comparable to that of
fixed route service. For example, the regulations set
forth specific provisions for responses to request for
service and, in particular, the timing of service following a request. Paratransit operators must schedule and
offer paratransit service to any ADA paratransiteligible person at any requested time on any particular
day in response to a request for service made the previous day.234 The operators may permit advance reservations up to 14 days in advance of an individual’s desired
trips.235 Reservation services must be available during
at least all normal business hours of the entity’s administrative offices.236 The transit operators cannot
require an individual to schedule a trip to begin more
than 1 hour before or after the individual’s desired departure time.237 Transit operators may use real-time
scheduling in providing complementary paratransit
service.238 The entity may also use a subscription service.239
The regulations also address the issue of fares. Fares
shall not exceed twice the fare that would be charged to
an individual paying full fare for a trip of similar length
at a similar time of day on the entity’s fixed route system.240 Personal care attendants may not be charged.241
In addition, the regulations place certain restrictions
on the ability of a transit operator to limit the availability of paratransit service. The paratransit operator
is not permitted to restrict the purpose of the trip,242
cannot restrict the number of trips an individual will be
provided,243 and cannot utilize waiting lists for access to
the paratransit service.244 In addition, the entity cannot

232 Id., § 13143(c)(2) (requiring “the provision of paratransit
and special transportation services required under this section
in the service area of each public entity which operates a fixed
route system”). Specifically, a transit agency shall provide
service to any place within 3/4 of a mile of a bus or train stop
in its jurisdiction. 49 C.F.R. §§ 37.131 (2002).
233 49 C.F.R. § 37.131(e).
234 Id., § 37.131(b). See Brinn v. Tidewater Transp. Dist.
Comm’n, 242 F.3d 227 (4th Cir. 2001). (Defendant had initially
refused requests to schedule next day paratransit services.
Litigation over attorney fees after settlement).
235 49 C.F.R. § 37.131(b)(4).
236 Id., § 37.131(b)(1).
237 Id., § 37.131(b)(2).
238 Id., § 37.131(b)(3).
239 Id., § 37.133(a).
240 Id., § 37.131(c).
241 Id., § 37.131(c)(3).
242 Id., § 37.131(d).
243 Id., § 37.131(f)(1).
244 Id., § 37.131(f)(2); see Anderson v. Rochester-Genesee
Reg’l. Transp. Auth., 206 F.R.D. 56, 69 (W.D. N.Y. 2001)
(holding that 49 C.F.R. § 37.131(f)(2) is ambiguous as to
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limit the availability of complementary paratransit
services by “any operational pattern or practice that
significantly limits the availability of service to ADA
paratransit eligible persons.”245 These patterns or practices include: (1) a substantial number of significantly
untimely pickups; (2) a substantial number of trip denials or missed trips; or (3) a substantial number of
trips with trip lengths.246
The issue of whether a paratransit service is considered “comparable” to that of fixed route service has
been the issue of much litigation. In Anderson v. Rochester-Genesee Regional Transportation Authority,247 the
defendant transit authority argued that the ADA paratransit requirements do not require 100 percent compliance with the ADA to constitute comparable service.248 The plaintiffs brought suit alleging that the
defendants violated the ADA by failing to provide next
day paratransit service. The defendant did not deny
that it failed to provide such service, but argued that it
was still in compliance under the ADA as the ADA does
not require that 100 percent of the next day requests be
granted. Instead, the defendant asserted that to be
comparable, it only had to provide “some level” of next
day service. The court disagreed with the defendant
and held that the defendant’s position was squarely
contradicted by the regulations themselves and mandated full compliance in providing next day service.249
Martin v. Metropolitan Atlanta Rapid Transit
Authority (MARTA),250 addressed another “comparable”
paratransit service issue—the timing requirements of
paratransit services. In Martin, several plaintiffs filed
suit seeking both injunctive and declaratory relief
against MARTA for its failure to provide comparable
paratransit service to individuals with disabilities. Specifically, one of the plaintiffs alleged that on several
occasions she was picked up late, often as much as 2
hours late.251 Another plaintiff alleged that the pickup
times were often changed without notice. The plaintiff’s
complaints were further corroborated by a Federal
Transit Administration (FTA) assessment of MARTA’s
paratransit service.252 The assessment concluded that
the paratransit service staffing was inadequate and
that such inadequacies impacted the scheduling of
trips, ready times, no show policies, and trip times. The
court found that the plaintiff’s testimony, coupled with
the FTA assessment, was compelling evidence that
MARTA did not provide comparable paratransit services. Accordingly, the court entered a preliminary in-

junction to ensure MARTA’s compliance with the ADA
timing requirements.
Similarly, in Liberty Resources, Inc. v. Southeastern
Pennsylvania Transportation Authority,253 a public
transportation authority was found to have violated
Title II of the ADA by failing to provide next-day service to all ADA-eligible patrons and by constraining
paratransit service by operating in a pattern or practice
that significantly limited the availability of rides to
ADA-eligible patrons.254 The public transportation
authority was issuing a substantial number of trip denials and operating a system that failed to attempt to
provide rides to all disabled riders. In a 13-month period, nearly 30,000 eligible patrons were denied rides.
The court granted the plaintiff’s request for injunctive
relief, holding that the defendant was in violation of
both the response time provision and the capacity constraint provision of the ADA. The court held that more
than five trip denials on any day that were not caused
by forces outside the control of the transit provider represented a substantial number and constituted an ADA
violation.
Conversely, in Bacal v. Southeastern Pennsylvania
Transportation Authority,255 the court found that the
plaintiffs did not prove that the transit agency had
failed to provide comparable next day service.256 In Bacal, a class of individuals eligible for paratransit services under the ADA filed a motion for contempt against
the transportation authority for allegedly violating the
parties' prior consent decree.257 The plaintiffs claimed
that the transportation authority had failed to provide
comparable next day paratransit services in accordance
with the ADA and the consent decree.258 The court considered the evidence that the transit authority provided
approximately 25,140 next day rides during the 6month relevant time period and approximately 38 trip
denials.259 Based upon that evidence, the court held
that the plaintiffs failed to establish that the violations
were more than isolated incidents or that the transit
authority had systematically and continually violated
the consent decree with respect to paratransit performance of next day services.260

whether it prohibits waiting lists for eligibility for paratransit
services or for individual rides).
245 49 C.F.R. § 37.131(f)(3).
246 Id., § 37.131(f)(3)(i).
247 Anderson, 206 F.R.D. at 56.
248 Id. at 62.
249 Id. at 63.
250 225 F. Supp. 2d 1362 (N.D. Ga. 2002).
251 Id. at 1370.
252 Id. at 1381.

253 155 F. Supp. 2d 242 (E.D. Pa. 2001), vacated as moot,
2002 U.S. App. LEXIS 27344 (3d Cir. December 23, 2002).
254 Id. at 257.
255 1998 U.S. Dist. LEXIS 8700, at *41 (E.D. Pa. May 29,
1998).
256 Id.
257 Id. at *7–8.
258 Id. at *41.
259 Id.
260 Id.
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c. Undue Financial Burden.—The government was not
blind to the enormous financial burden it was placing
on transit operators in enacting the paratransit service
requirements of the ADA. Specifically, transit operators
need not comply with all of the paratransit service requirements if doing so “would impose an undue finan261
cial burden on the agency.” Instead, transit systems
may apply for a waiver from all or some of the ADA
paratransit service requirements on the basis that
262
compliance would impose an undue financial burden.
The FTA will determine whether to grant a waiver
for undue financial burden and will do so on a case-bycase basis.263 The Administrator may consider a wide
variety of factors in deciding whether to grant or deny
an “undue burden” waiver.264 These factors include, but
are not limited to: (1) potential reduction in fixed route
and special services;265 (2) a comparison of the use of
paratransit services and fixed route services;266(3) the
potential for increases in fares;267 (4) the resources
available to implement complementary paratransit
service over the period covered by the plan;268 (5) the
percentage of budget needed to implement the plan,
both as a percentage of operating budget and a percentage of entire budget;269 (6) the current levels of accessible fixed route and paratransit services;270 (7) coordination among area transportation providers;271 (8)
evidence of increased efficiencies, that have been or
could be effectuated, that would benefit the level and
quality of available resources for paratransit service;272
and (9) other unique circumstances that affect the ability of the entity to provide paratransit services.273
d. Paratransit Plans.—Transit systems must prepare
paratransit plans after a public hearing and public
274
comment, and submit plans annually to DOT for its
275
approval. Should DOT find that a plan does not satisfy ADA requirements, it must disapprove the plan,
276
and the transit system must submit a modified plan.
A transit system must comply with its own paratransit plan,277 even if the paratransit plan exceeds the re-

42 U.S.C. § 12143(c)(4).
Id.
263 49 C.F.R. § 37.153(a).
264 Id., § 37.155(a).
265 Id., § 37.155(a)(1) and (3).
266 Id., § 37.155(a)(2).
267 Id., § 37.155(a)(4).
268 Id., § 37.155(a)(5).
269 Id., § 37.155(a)(6).
270 Id., § 37.155(a)(7).
271 Id., § 37.155(a)(8).
272 Id., § 37.155(a)(9).
273 Id., § 37.155(a)(10).
274 42 U.S.C. § 12143(c)(6).
275 Id., §§ 12143(c)(7) & (d)(1).
276 Id., § 12143(d).
277 Id., § 12143(e); See Anderson v. Rochester-Genesee Reg’l
Transp. Auth., 205 F. Supp. 2d 106, 107 (W.D. N.Y. 2002)
(holding that transportation authority violated ADA by failing
261
262

quirements of the ADA. In O’Connor v. Metro Ride,
Inc.,278 a disabled couple sued a transit provider for
personal injuries suffered after a paratransit driver left
them at the end of their driveway instead of helping
them into the house.279 The plaintiffs brought suit
against the transit agency alleging that the transit provider violated the ADA by failing to provide door-todoor service. The transit provider argued that the ADA
did not require it to provide plaintiffs with door-to-door
service, because the ADA and DOT regulations require
only “origin to destination” service.280 The court held
that because the defendants had agreed to provide
door-to-door service in the paratransit plan they submitted to DOT, they were liable for failing to provide
such service. In so holding, the court relied upon 42
U.S.C. § 12143(e)(4) of the ADA, which provides that
the term “discrimination” includes the failure “to provide paratransit or other special transportation services
in accordance with the plan or modified plan the public
entity submitted to the [DOT]….”281

4. ADA Requirements and Regulations Regarding
Demand Responsive Systems, New Facilities, and
Existing Facilities
ADA provisions governing demand-responsive systems,282 new transit facilities,283 and alterations to existing transit facilities284 are similar to those for fixed
route and paratransit systems. For example, the ADA
requires demand-responsive systems to make new vehicles accessible to the disabled,285 and requires new
transit facilities286 and alterations of existing facilities287 to be accessible to the disabled. Public and private entities that either construct or alter transportation facilities must ensure that the facilities are readily
accessible.288
The ADA directed the Access Board289 to issue
“minimum guidelines” to supplement the Board’s ex-

to provide paratransit service in accordance with plan submitted to DOT.)
278 87 F. Supp. 2d 894 (D. Minn. 2000).
279 Id. at 896.
280 Id. at 900 (citing 49 C.F.R. § 37.129).
281 Id. (Citing 42 U.S.C. § 12143(e)(4)).
282 42 U.S.C. § 12141(1) (Demand-responsive system is “any
system of providing…public transportation which is not a
fixed route system.”).
283 49 C.F.R. § 37.3. DOT regulations define facilities as “all
or any portion of buildings, structures, sites, complexes,
equipment, roads, walks, passageways, parking lots, or any
other real or personal property….” Id.
284 42 U.S.C. § 12147.
285 Id., § 12144.
286 Id., § 12146.
287 Id., § 12147(a).
288 49 C.F.R. §§ 37.4, 37.43, 37.45.
289 The Access Board is a federal agency that was created by
the Rehabilitation Act of 1973. 29 U.S.C. § 792(a). The Board
is composed of 25 members: 13 public members appointed by
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isting Minimum Guidelines and Requirements for Accessible Design. Appendix A to 49 C.F.R. § 37 provides
the Access Board’s ADA Accessibility Guidelines for
Building and Facilities (ADA Accessibility Guidelines),
which set forth the ADA’s minimum requirements for
accessibility.290 The ADA Accessibility Guidelines are to
be applied during the design, construction, and alteration of buildings and facilities covered by Titles II and
III of the ADA. They set forth the specific accessible
elements, spaces, scope, and technical requirements for
transportation facilities. They also include specifications and regulations for such items as curb ramps,
stairs, elevators, windows, doors, drinking fountains,
water closets, toilet stalls, urinals, sinks, handrails,
space and reach allowances, accessible routes, telephones, and wheelchair lifts.291
The ADA required that “key” rail stations292 be made
accessible to the disabled by July 26, 1993.293 Disabled
individuals and their advocates have brought litigation
to force modification of key rail facilities. For example,
in Cupolo v. Bay Area Rapid Transit,294 the plaintiffs, a
class of individuals with mobility disabilities, brought
suit alleging that the defendant failed to make key stations in a rapid rail and light rail system readily accessible in violation of the ADA.295 Specifically, many
plaintiffs alleged that they were repeatedly unable to
use the elevators at the defendant’s key stations. The
defendant’s own report indicated that more than 1,400
"elevator incidents" occurred between January 1, 1996,
and March 5, 1997, including 76 separate incidents in
which passengers were trapped inside elevators.296 The
court held that the transit agency’s problems constituted a pattern of unreliable service.297 Therefore, the
plaintiffs were entitled to a preliminary injunction re-

quiring the defendant to bring public use elevators at
its key stations into compliance with the ADA.298
Similarly, in Martin v. Metropolitan Atlanta Rapid
Transit Authority (MARTA),299 the plaintiffs brought
suit alleging various violations of the ADA, including
that MARTA discriminated against the disabled by
failing to maintain the elevators in its key rapid rail
stations.300 Specifically, the plaintiffs alleged that the
elevators were frequently out of order.301 Further,
MARTA did not post alternative route information to
those disabled patrons that needed the elevators.302
The court noted Cupolo, supra, for the proposition that
a pattern of unreliable elevator service constitutes a
violation of the ADA. The court, however, found that
the plaintiffs had failed to establish such a pattern, and
denied the plaintiffs’ motion for injunctive relief.303
In American Council of the Blind v. Washington Metropolitan Area Transit Authority,304 an advocacy group
for the visually impaired sought a declaration that the
transit authority’s proposed system, or requested
equivalent facilitation,305 did not comply with the
ADA’s accessibility standards for platform edges in
train stations. The plaintiffs claimed that the filing of
their lawsuit resulted in the installation of a system
that conformed with the requirements of the ADA.306
The court rejected this notion and held that the action
was moot, as the transit authority had abandoned attempts to obtain approval of its equivalent system and
installed a system required under the guidelines.307
The court found that the defendants’ explanation that
they had chosen to conform with the required system
following the failure of their equivalent facilitation was
reasonable.308

5. ADA Requirements and Regulations Regarding
Intercity and Commuter Rail
the President, as well as officials of 12 federal agencies or
departments. Id. The Board’s mission focuses on the elimination of architectural, transportation, communication, and attitudinal barriers confronting people with disabilities. 29 U.S.C.
§ 792(b).
290 Id., § 37, App. A.
291 Id.
292 The transit agency shall designate which stations on its
system are key stations. In doing so, the transit agency may
consider the following criteria: (1) stations where passenger
boarding exceeds 15 percent of average station boarding; (2)
transfer stations and major interchange points; (3) end stations; and (4) stations serving major activity centers. 49 C.F.R.
§ 37.47.
293 42 U.S.C. § 12147(b)(2)(A). This deadline may be extended, however, for “extraordinary expensive structural
changes.” Id., § 12147(b)(2)(B) (allowing extensions for up to
30 years as long as 2/3 of key stations are accessible within 20
years).
294 5 F. Supp. 2d 1078 (N.D. Cal. 1997).
295 Id.
296 Id. at 1081.
297 Id. at 1083.

ADA provisions governing intercity and commuter
rail systems also echo those for fixed route and paratransit services. For example, the ADA requires inter-

Id.
255 F. Supp. 2d 1362 (N.D. Ga. 2002).
300 Id. at 1380.
301 Id. at 1369.
302 Id.
303 Id. at 1380.
304 133 F. Supp. 2d 66 (D.D.C. 2001).
305 A transit authority may apply for a grant of “equivalent
facilitation” to be excused from complying with certain design
or technology specifications. 49 C.F.R. § 37.9. The Federal
Transit Administration may grant an equivalent facilitation if
the alternative design or technology that the transit authority
seeks provides “substantially equivalent or greater access to
and usability of the facility.” Id. Pt. 37, app. A, § 2.2.
306 Id. at 71.
307 Id. at 75.
308 Id. at 73.
298
299
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city rail transportation309 to make new intercity cars
accessible to the disabled.310 The ADA further provides
that intercity rail systems operating multi-car trains
have at least one vehicle per train that is accessible to
individuals with disabilities, including individuals who
use wheelchairs.311 New intercity rail transportation
stations must be made accessible to individuals with
disabilities.312 Further, existing intercity rail transportation stations must be made accessible to individuals
with disabilities.313 The period for compliance for all
stations in the intercity rail transportation system to be
accessible to individuals with disabilities is by January
26, 2011, 20 years after the effective date of the ADA.
Likewise, commuter rail transportation systems must
also comply with the one-car-per train rule, requiring
trains to have at least one accessible vehicle per
train,314 requiring that any new cars be accessible,315
and requiring that a good faith effort be made in the
acquisition of accessible used cars.316 Commuter rail
systems were required to make their “key stations”317
accessible by July 26, 1993.318
In Molloy v. Metropolitan Transportation Authority,319 a group of individuals and organizations representing the interests of blind and visually impaired
riders challenged a commuter rail decision to remove
human ticket clerks from numerous commuter rail stations, and to substitute ticket vending machines at a
majority of those stations.320 The plaintiffs sought a
preliminary injunction alleging that the staff reduction
plan violated the provisions of the ADA, which makes it
unlawful for a transit operator to alter an existing
commuter rail station in such a way as to make the
station inaccessible to the disabled. The railroad ar-

309 The term “intercity rail transportation” means transportation provided by the National Railroad Passenger Corporation. 42 U.S.C. § 12161(3).
310 Id., § 12162(a)(2).
311 Id., § 12162(a).
312 Id., § 12162(e)(1).
313 Id., § 12162(e)(2).
314 Id., § 12162(b).
315 Id., § 12162(b)(2).
316 Id., § 12162(b)(2)(B).
317 Id., § 12162(e)(2)(A)(iii).

(Each commuter authority shall designate the key stations in its
commuter rail transportation system in consultation with individuals with disabilities and organizations representing such individuals, taking into consideration such factors as high ridership and whether such stations serve as a transfer or feeder
station. Before the final designation of key stations under this
clause, a commuter authority shall hold a public hearing).
318 Id., § 12162(e)(2)(A)(ii)(II). The time limit may be extended by the Secretary of Transportation up to 20 years after
July 26, 1990, in a case where the raising of the entire passenger platform is the only means available of attaining accessibility or where other extraordinary expensive structural
changes are necessary. Id.
319 94 F.3d 808 (2d Cir. 1996).
320 Id. at 810.

gued in response that the ADA was inapplicable because no “alterations” to its facilities occurred.321
The court first addressed the removal of the ticket
clerks, and held that such staffing changes did not constitute “alterations” within the meaning of the ADA.
First, the language of the ADA, which refers to “alterations” to stations or facilities,322 refers to physical alterations to a structure rather than a change in personnel.323 This interpretation was further supported by
DOT regulations, which list numerous examples of “alterations,” all of which involve physical changes to facilities rather than personnel changes.324 The court also
considered that the ticket clerks only worked at the
stations from 7:00 a.m. to 1:00 p.m., so if the removal of
ticket clerks constituted “an alteration”, then “every
day at 1:00 the station would be altered in contravention of the statute.”325
The court then addressed the issue of installation of
the vending machines, and held that was clearly an
alteration to the station because it was a physical modification requiring additional wiring and communication
lights. The court, nevertheless, declined to grant the
injunction because the plaintiffs failed to establish irreparable harm if the installation was not enjoined.
The court found that plaintiffs could purchase tickets
through other means available.326
In Hassan v. Slater,327 a disabled commuter alleged
that a transit agency’s decision to close a nearby commuter rail station violated the ADA. After the station’s
closure, the nearest station was 4 miles from the plaintiff’s home, which was too far for the plaintiff to walk.
The plaintiff could not afford a taxi cab ride to the station on a regular basis. The court denied the plaintiff’s
motion for preliminary injunction. It held that “it does
not appear that the ADA requires the [transit agency]
to keep all of its stations open …[r]ather, the ADA only
requires that [it] make new stations and its designated
key stations readily accessible to and usable by people
with disabilities.”328 The transit agency’s decision to
close the station did not breach the ADA requirement,
because “the Station closing affects all potential users,
not merely disabled users.”329

C. Prima Facie Case
There are three methods of making a prima facie case
of discrimination under Title II of the ADA. Discrimination may be established by evidence that (1) the defendant intentionally acted on the basis of the disability;
Id. at 812.
42 U.S.C. § 12162(e); see also id., § 12147(a).
323 Molloy v. Metropolitan Transp. Auth., 94 F.3d 808, 811
(2d Cir. 1996).
324 Id. at 811–12.
325 Id. at 812.
326 Id. at 813.
327 41 F. Supp. 2d 343 (E.D. N.Y. 1995), aff’d, 199 F.3d 1322
(2d Cir. 1999).
328 Id. at 351.
329 Id.
321
322
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(2) the defendant refused to provide a reasonable modification; or 3) the defendant’s rule disproportionately
impacts disabled people.330 Intent to discriminate on
the basis of disability, however, is not necessary to
make out a prima facie case of discrimination under
Title II.331 Rather, proof of discriminatory intent is necessary only to justify a court’s award of compensatory
damages.332

D. Enforcement and Remedies

ing of discriminatory intent or, at a minimum, deliberate indifference.”340 No evidence of discriminatory intent was proven; therefore, the court granted summary
judgment as to plaintiff’s claim for compensatory damages.341
Many courts have addressed the issue of whether
compensatory damages are appropriate for unintentional discrimination under the ADA.342 Although instructive, they do not specifically address transit operations.

1. Compensatory Damages

2. Punitive Damages

Title II of the ADA provides for a private cause of action to enforce its provisions.333 Specifically, Title II of
the ADA provides that the remedies set forth in the
Rehabilitation Act of 1973334 shall govern actions involving discrimination relating to government programs.335 Title II provides for compensatory damages
for an intentional violation of the public service provisions of the ADA.336 In Midgett v. Tri-County Metropolitan Transit District of Oregon,337 the United States District Court for the District of Oregon addressed the
question of when damages were an appropriate remedy
for violations of the ADA’s public transit provision. The
plaintiff, who had multiple sclerosis and used a wheelchair for mobility, was considered a "qualified person
with a disability" under the ADA.338 He filed suit alleging that he would like to travel to work by bus, but
because of the defendant’s alleged failure to adequately
train its bus operators and failure to maintain the
wheelchair lifts, "his efforts to use public transportation
have been impeded."339 The court found that the plaintiff presented no evidence from which a rational inference of discriminatory intent could be drawn. Specifically, the court held that “compensatory damages are
not available under Title II of the ADA absent a show-

There are no provisions in Title II of the ADA for punitive damages.343 In Barnes v. Gorman,344 the Supreme Court unanimously determined that punitive
damages are not available under Title II of the Americans with Disabilities Act345 or the Rehabilitation Act of
1973.346 In Barnes, the plaintiff, a paraplegic, suffered
injuries when, after arrested, he was transported to a
police station in a van that was not equipped to accommodate the disabled. He then filed suit against the
police officials and officers alleging discrimination on
the basis of his disability, in violation of Title II of the
ADA, by failing to maintain appropriate policies for the
arrest and transportation of the disabled. A jury
awarded the plaintiff compensatory and punitive damages. The district court vacated the judgment as to punitive damages, holding that they were unavailable in
private suits under Title II of the ADA. The Eighth Circuit Court of Appeals reversed, holding that punitive
damages are available under the general rule that “absent clear direction to the contrary by Congress, the
federal courts have the power to award any appropriate
relief” for violation of a federal right.347
The United States Supreme Court reversed the
Eighth Circuit’s decision. The Court noted that while
previous cases under the ADA and the Rehabilitation

330 Access Living of Metro Chicago v. Chicago Transit Auth.,
2001 U.S. Dist. LEXIS 6041, at *22 (N.D. Ill. May 9, 2001).
331 Id.
332 Id. (Citing Alexander v. Sandoval, 532 U.S. 275 (2001))
(stating that private individuals may not recover compensatory damages under Title VII except for intentional discrimination); see 42 U.S.C. § 12133 (providing that "the remedies,
procedures, and rights set forth in section 505 of the Rehabilitation Act of 1973 shall be the remedies, procedures, and
rights this title provides to any person alleging discrimination
on the basis of disability in violation of section 202"); 29 U.S.C.
§ 794(a)(2) (2002) (damages available under Rehabilitation Act
shall be remedies set forth in Title VII of the Civil Rights Act
of 1964).
333 42 U.S.C. § 12133.
334 29 U.S.C. § 794(a).
335 42 U.S.C. § 12133.
336 Midgett v. Tri-County Metro. Transp. Dist. of Or., 74 F.
Supp. 2d 1008 (D. Or. 1999).
337 Id. at 1018.
338 Id. at 1010.
339 Id.

Id. at 1018.
Id.
342 See, e.g., Ferguson v. City of Phoenix, 157 F.3d 668, 674
(9th Cir. 1998) (intentional discrimination must be shown in
order to recover compensatory damages under Title II of the
ADA); Wood v. President and Tr. of Spring Hill Coll., 978 F.2d
1214, 1219–20 (11th Cir. 1992); Tafoya v. Bobroff, 865 F.
Supp. 742 (D. N.M. 1994) (stating that courts have generally
held that intentional discrimination is a prerequisite to damages under 42 U.S.C. § 12133); Tyler v. City of Manhattan,
849 F. Supp. 1442 (D. Kan. 1994) (holding that the plaintiff
could not recover compensatory damages because he did not
allege that intentional discrimination caused his emotional
distress, mental anguish, and humiliation).
343 Johnson v. City of Saline, 151 F.3d 564 (6th Cir. 1998)
(holding punitive damages are not available under § 504 of the
Rehabilitation Act, and so are not available under Title II of
the ADA); Barnes v. Gorman, 536 U.S. 181 (2000).
344 Barnes, 536 U.S. at 187–88.
345 42 U.S.C. § 12132.
346 29 U.S.C. § 794.
347 Barnes, 536 U.S. at 184.
340
341
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Act have recognized a private cause of action and have
recognized that “any appropriate relief” is available,
there has been no articulation of the meaning of “appropriate relief.” The Court answered this question by
analogy to the relief available in suits brought pursuant to Titles IX and VI. These statutes invoke Congress’s power under the Spending Clause to place conditions on the grant of federal funds and have been
characterized as “much in the nature of a contract: in
return for federal funds.”348 Accordingly, the contractlaw characterization defines the scope of the conduct for
which funding recipients may be liable for money damages. “A funding recipient is generally on notice that it
is subject not only to those remedies explicitly provided
in the relevant legislation, but also to those remedies
traditionally available in suits for breach of contract.”349 Punitive damages are generally not available
for breach of contract. The Court noted that funding
recipients likely would not have agreed to accept funding if punitive damages were available over remedies.350 Accordingly, punitive damages are not available
under Title II of the ADA.351 The Court specifically
stated that it was not basing its decision on the traditional presumption against the imposition of punitive
damages on government entities.

3. Attorney’s Fees
Attorney’s fees are generally available under the
ADA to the prevailing party.352 Title II of the ADA provides that: “In any action for administrative proceeding
commenced pursuant to this chapter, the court or
agency, in its discretion may allow the prevailing party,
other than the United States, reasonable attorney’s
fees….”353
The issue of attorney’s fees was presented in Brinn v.
Tidewater Transportation District Commission.354 The
plaintiff alleged that the defendant unlawfully refused
a request to schedule next day paratransit services as
required by the ADA and the Rehabilitation Act of
1973.355 The plaintiff sought an injunction requiring
the defendant to bring its provision of next day paratransit service into full compliance with the ADA and
the Rehabilitation Act.356 The parties ultimately entered into a settlement agreement under which the defendant agreed both to provide the relief sought in the
complaint and to produce monthly monitoring reports
of its compliance with these terms.357 The district court
incorporated the settlement agreement into a court
order and ultimately entered a permanent injunction
Id. (Citations omitted).
Id. at 187.
350 Id. at 188.
351 Id. at 189.
352 42 U.S.C. § 12205.
353 Id.
354 Brinn, 242 F.3d at 227.
355 Id. at 230.
356 Id.
357 Id. at 231.
348
349

based on the terms of the settlement agreement. The
plaintiff then moved for an award of attorney’s fees as
“prevailing” plaintiff under the ADA and the Rehabilitation Act.358 The district court awarded the plaintiff
$29,506.24 in attorney’s fees and costs.359 The defendant appealed, arguing that the plaintiff was not a
“prevailing” party. The circuit court relied upon Farrar
v. Hobby,360 in which the United States Supreme Court
held that “a plaintiff is considered a ‘prevailing party’”
if “actual relief on the merits of his claim materially
alters the legal relationship between the parties by
modifying the defendant’s behavior in a way that directly benefits the plaintiff.”361 The court found that the
plaintiff was a prevailing party and affirmed the district court’s award of attorney’s fees.

4. Fines
The DOT issued a rule in 1998 authorizing the imposition of fines against over-the-road buses for violations
of Title II of the ADA. The American Bus Association
challenged the money-damages scheme, alleging that
DOT lacked statutory authority to implement it.362 The
D.C. Circuit agreed and found that Congress had “not
granted DOT the power to impose money damages on
bus companies that fail to provide accessible service to
disabled passengers.”363

E. Parties To Lawsuits
1. Organizational Standing
Many courts have grappled with the issue of who is
considered a proper party to bring suit to enforce the
accessibility provisions of the ADA. One case concerned
whether a nonprofit corporation had standing to pursue
claims for disabled clients. Specifically, a nonprofit corporation with disabled clients sought to assure access
to mass transportation facilities for disabled individuals.364 The defendant contended that the plaintiff nonprofit corporation was not, itself, a person with a disability and, so, was not entitled to bring a claim under
the ADA. The court found that the nonprofit corporation had standing to bring an action against the transit
company under the ADA.365 The court reasoned that
the plaintiff was an organization with the purpose of
assisting individuals to obtain equal access for its clients and that its ability to provide this service to its

Id. at 229.
Id.
360 506 U.S. 103, 111–12 (1992).
361 Id. at 111–12.
362 American Bus Ass’n v. Slater, 231 F.3d 1 (D.C. Cir.
2000).
363 Id. at 14.
364 Raver v. Capitol Area Transit, 887 F. Supp. 96 (M.D. Pa.
1995).
365 Id. at 98.
358
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clients has been harmed by the alleged violation of the
ADA.366
Likewise, in Access Living of Metropolitan Chicago v.
Chicago Transit Authority,367 the court held that the
plaintiff, a nonprofit organization, had standing to
bring suit against the defendant based on alleged violations of Title II of the ADA. The plaintiff is a nonprofit
organization founded for the purpose of acting on behalf
of people with disabilities in the Chicago area, including working to remove barriers that interfere with the
civil rights of people with disabilities to live independently in the communities of their choice, and advocating
on behalf of people with disabilities regarding access to
work, transportation, education, recreation, and health
care in the City of Chicago.368 The defendant moved for
summary judgment, arguing that the plaintiff lacked
standing to assert the rights of disabled patrons.369 The
defendant relied on Kessler Institute for Rehabilitation,
Inc. v. Mayor and Council of the Borough of Essex
Fells,370 in which the district court held that an organization that serves the interests of disabled persons
lacked standing under the ADA.371
The Access Living court, however, agreed with the
majority of courts and found that organizations serving
the needs of disabled persons have standing to bring
claims under the ADA, though they are not themselves
individuals with disabilities.372 The court reasoned that
a majority of other courts addressing the issue had
found that an organization does have standing to sue
under the ADA, if organizational or representational
standing requirements under the United States Constitution are met.373

2. Class Actions
The courts have been willing to certify class actions
concerning the denial of services under the ADA. For
example, a court certified a class of eligible Southeastern Pennsylvania Transportation Authority (SEPTA)
paratransit riders who had or would be denied paraId.
2001 U.S. Dist. LEXIS 6041 (N.D. Ill. May 8, 2001).
368 Id. at *2-3.
369 Id. at *7.
370 876 F. Supp. 641 (D. N.J. 1985).
371 Access Living of Metro. Chicago v. Chicago Transit
Auth., 2001 U.S. Dist. LEXIS 6041 at *7 (N.D. Ill. May 8,
2001) (citing Kessler Institute, 876 F. Supp. at 653).
372 Access Living, 2001 U.S. Dist. LEXIS 6041 at *7.
373 Id. (Citing Innovative Health Sys., Inc. v. City of White
Plains, 117 F.3d 37, 48 (2d Cir. 1997)) (finding agency had
standing to assert a claim under both the ADA and the Rehabilitation Act); Pathway Psychological Support Ctr. v. Town of
Leonardton, 1989 U.S. Dist. LEXIS 22443 at *2 (D. M.D. July
30, 1995) (“Courts have ruled that the ADA confers the right
to sue upon entities who are injured by discrimination because
of their association with disabled persons.”); Oak Ridge Care
Ctr., Inc. v. Racine County, 896 F. Supp. 867, 872-73 (E.D.
Wis. 1994) (organization acting as agent of disabled persons
has standing to bring action under ADA).
366
367

transit services comparable to the level of service provided to individuals without disabilities who use
SEPTA’s fixed route bus system.374 Similarly, in Anderson v. Rochester-Genesee Regional Transportation
Authority,375 the court conditionally certified a class of
plaintiffs defined as “all persons who are now or in the
future will be eligible for ADA paratransit services in
the geographical area served by defendants.”376
In another case, the “numerosity” prerequisite for
class certification377 was met as to a proposed class
seeking injunctive and declaratory relief on behalf of all
individuals with disabilities who were eligible or might
become eligible by the city and metropolitan transit
authority.378 The parties were aware of at least 12,000
individuals who were certified to use the services provided, and while not every disabled person living in the
geographical area necessarily used the services, they
would benefit from the settlement if they sought to use
the services in the future.379

VI. TITLE III OF THE ADA—PUBLIC ACCOMMODATIONS
AND SERVICES OPERATED BY PRIVATE ENTITIES
In a similar fashion to Title II, Title III prohibits private entities from discriminating against an individual
with a disability in connection with services, facilities,
or accommodations or any place of public accommodation by any person who owns, leases, or operates a
place of public accommodation.380 Title III applies to
private entities supplying public transportation services.381 Specifically, Section 304 of Title III provides
that “[n]o individual shall be discriminated against on
the basis of disability in the full and equal enjoyment of
specified public transportation services provided by a
private entity that is primarily engaged in the business
of transporting people and whose operations affect
commerce.”382

A. Definitions
1. Specified Public Transportation
The term “specified public transportation” means
transportation by bus, rail, or any other conveyance
(other than by aircraft) that provides the general public
with general or special services (including charter
service) on a regular and continuing basis.383

374 Bacal v. Southeastern Pennsylvania Transp. Auth., 1995
U.S. Dist LEXIS 6609 (E.D. Pa. May 6, 1995).
375 206 F.R.D. 56 (W.D. N.Y 2001).
376 Id. at 70.
377 FED. R. CIV. P. 23.
378 Neff v. Via Metro. Transit Auth., 179 F.R.D. 185 (W.D.
Tex. 1998).
379 Id. at 193.
380 42 U.S.C. § 12181-12189.
381 Id. at § 12184.
382 Id., § 12184.
383 Id., § 12181(10).
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The term “private entity” means any entity other
than a public entity (as defined in Section 12131(1) of
this title).387

forth in 42 U.S.C. § 2000a-3-a391 are the remedies and
procedures available under Title III.392
Title III also provides that the Attorney General may
investigate alleged violations of Title III and undertake
periodic reviews of compliance of covered entities under
Title III.393 If the Attorney General has reasonable
cause to believe that any person or group of persons is
engaging in discrimination or any person or group of
persons has been discriminated against in violation of
Title III, the Attorney General may commence a civil
action in any appropriate United States District
Court.394 In an action brought by the Attorney General,
a court may grant equitable relief, including granting
temporary, preliminary, or permanent relief providing
an auxiliary aid or service; modifying policy, practice, or
procedure; or making facilities readily accessible and
usable by individuals with disabilities.395 The courts
may also award appropriate relief, including monetary
damages,396 to persons aggrieved when requested by
the Attorney General.397 Further, the courts may assess
a civil penalty against an entity engaged in the pattern
or practice of discrimination.398

6. Public Accommodation

C. ADA Requirements

The term “public accommodation” encompasses private entities for purposes of Title III if the operations of
these private entities affect commerce. Private entities
that constitute public accommodation include a terminal, depot, or other station used for specified public
transportation.388

Section 304 of Title III specifically prohibits discrimination in specified public transportation services
provided by private entities.399 As set forth in Section
304, discrimination includes:

2. Demand Responsive System
The term “demand responsive system” means any
system of providing transportation of individuals by a
vehicle other than a system that is a fixed route system.384

3. Fixed Route System
The term “fixed route system” means a system of
providing transportation of individuals (other than by
aircraft) on which a vehicle is operated along a prescribed route according to a fixed schedule.385

4. Over the Road Bus
The term “over the road bus” means a bus characterized by an elevated passenger deck located over a baggage compartment.386

5. Private Entity

7. Commerce
Commerce means travel, trade, traffic, commerce,
transportation, or communication among the several
states; between any foreign country or any territory or
possession of any state; or between points in the same
state but through another state or foreign country.389

B. Enforcement and Remedies
Title III allows for injunctive relief in private causes
of action, but does not allow for monetary damages.390
Title III provides that the remedies and procedures set

Id., § 12181(3).
Id., § 12181(4).
386 Id., § 12181(5).
387 Id., § 12181(6). The term public entity means any state
or local government; any department, agency, special purpose
district or other instrumentality of the state or states or local
government; and the National Railroad Passenger Corporation and any commuter authority. Id., § 12131(1).
388 Id., § 12181(7)(G).
389 Id., § 12181(1).
390 Id., § 12188; Cole v. Nat’l Collegiate Athletic Ass’n, 157
F. Supp. 2d 729 (E.D. Mich. 2001). See O’Connor v. Metro.
Ride, Inc., 87 F. Supp. 2d 894, 899 (D.C. Minn. 2000).
384
385

42 U.S.C. § 2000a-3 provides the following remedies for
violations:
391

a civil action for preventative relief, including an application for
a permanent or temporary injunction, restraining order, or other
order, may be instituted by the person aggrieved and, upon
timely application, the court may, in its discretion, permit the
Attorney General to intervene in such civil action if he certifies
that the case is of general public importance. Upon application
by the complainant and in such circumstances as the court may
deem just, the court may appoint an attorney for such complainant and may authorize the commencement of a civil action without the payment of fees, costs, or security.

Id., § 12188(a)(1).
Id., § 12188(b)(1)(A)(i).
394 Id., § 12188(b)(1)(B).
395 Id., § 12188(b)(2)(A)(i)-(iii).
396 The term “monetary damages” does not include punitive
damages. Id., § 12188(b)(4).
397 Id., § 12188(b)(2)(B).
398 Id., § 12188(b)(2)(C).
399 Id., § 12184; see James v. Peter Pan Transit Mgmt., Inc.,
1999 U.S. Dist. LEXIS 2565 (E.D. N.C. January 20, 1999).
Plaintiff brought action against defendants the City of Raleigh
and Peter Pan Transit Management, Inc., which was a private
contractor hired by the city to provide transit services by the
city, alleging that the city violated Title II and the transit
company violated Title III by failing to adequately maintain
and repair its wheelchair lifts and adequately train its employees to operate the lift. Court denied defendant’s motion for
summary judgment because the plaintiff submitted sufficient
evidence that the defendants had failed to check wheelchair
lifts to determine if they were operable, failed to properly re392
393
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1. The imposition or application of eligibility criteria
that screen out or tend to screen out an individual with
a disability or any class of individuals with disabilities
from fully enjoying the specified public transportation
services provided by the entity;400
2. The failure of such entity to make reasonable modifications in policies, practices, or procedures when such
modifications are necessary to afford accommodation to
individuals with disabilities, unless the entity can demonstrate that making such modification would fundamentally alter the nature of such goods, services, facilities, privileges, advantages, or accommodations;401
3. Failure to take steps necessary to ensure that no
individual with a disability is excluded, denied service,
segregated, or otherwise treated differently than other
individuals because of the absence of auxiliary aids and
services, unless an entity can demonstrate that taking
such steps would fundamentally alter the nature of the
good, service, facility, privilege, advantage, or accommodation being offered; and402
4. The failure to remove architectural barriers, and
communication barriers that are structural in nature,
in existing facilities and transportation barriers in existing vehicles and rail passenger cars used by an establishment for transporting individuals, where such
removal is readily achievable.403
Section 304 also provides that the purchase or lease
of a new vehicle,404 over the road bus,405 new van,406 or
new rail passenger car407 must be made readily accessible to or usable by individuals with disabilities. Further, new facilities and alterations of existing facilities
must be accessible to the disabled.408

D. ADA Regulations
Like Title II, Title III of the ADA required the office
of the Secretary of Transportation to issue regulations
implementing the transit-related provisions, which it
did in 1991.409 These regulations, referred to as DOT
regulations, apply to Title II and Title III and were discussed supra.

pair vehicles with defective lifts, and did not train drivers to
operate lifts. The court further held that the city was not relieved of its ADA obligations simply because the contractor
was a private entity to provide a public service. Id.
400 42 U.S.C., § 12184(b)(1)(a).
401 Id., § 12184(b)(2)(A) (citing 42 U.S.C. § 12182(b)(2)(A)(ii).
402
§
12184(b)(2)(B)
(citing
42
U.S.C.
§
Id.,
12182(b)(2)(A)(iii).
403 Id., § 12184(b)(2)(C).
404 Id., § 12184(b)(3).
405 Id., § 12184(b)(4)(A).
406 Id., § 12184(b)(5).
407 Id., § 12184(b)(6).
408 Id., § 12183.
409 Id., § 12186.

VII. MISCELLANEOUS PROVISIONS OF THE ADA
Title V of the ADA provides numerous miscellaneous
provisions that apply to Titles I, II, and III of the ADA.

A. Construction with Other Laws
Section 501 provides that the ADA shall not be construed to limit any standards as set forth in the Rehabilitation Act of 1973,410 or regulations issued by federal agencies pursuant to the Rehabilitation Act of
1973.411 With relation to other laws, the ADA is not to
be construed in such a manner that it limits the “remedies, rights, and procedures” of federal or state laws
that provide more rights to disabled persons than the
ADA itself. 412

B. State Immunity
Section 502 provides that a state shall not be immune under the Eleventh Amendment to the Constitution of the United States from an action in federal or
state court for violation of the ADA.413 Based upon this
statute, Congress expressly abrogated the Eleventh
Amendment immunity afforded to the states.414 The
statute further provides that in any action against a
state for violation of the ADA, the same remedies are
available in that action against the state as are available in an action against any public or private entity
other than a state.415
In Board of Trustees of University of Alabama v.
Garrett, the United States Supreme Court, however,
ruled that with respect to Title I of the ADA, Congress
exceeded its authority to abrogate the states’ Eleventh
Amendment immunity.416 Congress may abrogate such
immunity when it: (1) unequivocally intends to do so,
and (2) acts pursuant to a valid grant of constitutional
authority.417 The Supreme Court found that while Congress clearly intended to abrogate the states’ immunity,
it did not do so pursuant to a valid grant of constitutional authority.418 Consequently, the Supreme Court
held that the states cannot be held liable for monetary
damages under the ADA. The Supreme Court did note
that although states may not be sued for monetary
damages under Title I, individuals are not without federal recourse against discrimination.419 Title I of the
29 U.S.C. § 790, et seq.
42 U.S.C. § 12201(a).
412 Id., § 12201(b).
413 Id., § 12202.
414 The Eleventh Amendment immunizes states against
damages when the state has waived immunity or Congress
has validly abrogated the immunity. Board of Trustees of
Univ. of Ala. v. Garrett, 531 U.S. 356 (2001).
415 42 U.S.C. § 12202.
416 Garrett, 531 U.S. at 364; see Burkhart v. Washington
Metro. Transit Auth., 112 F.3d 1207 (D.C. Cir. 1997) (discussing sovereign immunity).
417 Garrett, 531 U.S. at 363.
418 Id. at 365.
419 Id. at 374.
410
411
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ADA still prescribes standards applicable to the states.
Those standards can be enforced by the United States
in actions for money damages, as well as by private
individuals in actions for injunctive relief.420 In addition, the Supreme Court noted that “state laws protecting the rights of persons with disabilities in employment and other aspects of life provide independent
avenues of redress.”421
The United States Supreme Court specifically limited
its finding in the Garrett case to Title I cases, and has
not yet decided the issue of whether actions by private
citizens against the states under Title II of the ADA are
also barred by the Eleventh Amendment. The courts
are still split as to whether such actions are barred by
the Eleventh Amendment or whether Congress validly
abrogated the states’ immunity.422
Government officials cannot be sued in their individual capacities. Further, some courts have held that individual defendants are not employers within the
meaning of the Act and, therefore, cannot be sued.423

C. Prohibition Against Retaliation and Coercion
Section 503 provides that it is unlawful to engage in
retaliation or discriminate against an individual because that individual has opposed any act or practice
made unlawful by the ADA or because an individual
made a charge, testified, assisted, or participated in
any manner in an investigation, proceeding, or hearing
under the ADA.424 Similarly, it is unlawful to coerce,
intimidate, threaten, or interfere with any individual in
the exercise or enjoyment of, or on account of his or her
having exercised or enjoyed, the rights granted and
protected by the ADA.425
Id. at 374 (citing Ex Parte Young, 209 U.S. 123 (1908)).
Id. at 374.
422 See Walker v. Snyder, 213 F.3d 344, 347 (7th Cir. 2000),
cert. denied, 531 U.S. 1190 (2001) (holding that actions against
states for monetary damages under Title II are barred by sovereign immunity); Robinson v. University of Akron School of
Law, 307 F.3d 409 (6th Cir. 2002) (holding that Congress did
not validly abrogate state sovereign immunity under Title II
of ADA when ADA used to enforce Equal Protection clause;
however, Congress did validly abrogate state sovereign immunity in cases where Title II of the ADA is used to enforce the
due process clause); Wessel v. Glendening, 306 F.3d 203 (4th
Cir. 2002) (holding that Congress, in enacting Title II of the
ADA, did not validly abrogate the states’ Eleventh Amendment immunity); Kiman v. N. H. Dep’t of Corr., 301 F.3d 13
(1st Cir. 2002) (holding that Title II of the ADA abrogates the
sovereign immunity of the state); Thomas v. Nakatani, 309
F.3d 1203 (9th Cir. Nov. 6, 2002) (holding that Congress validly abrogated state sovereign immunity when it enacted Title
II of the ADA).
423 Thompson v. City of Arlington, 838 F. Supp. 1137 (N.D.
Tex. 1993); see Curran v. All-Waste Sys., Inc., 2000 U.S. App.
LEXIS 11025 (2d Cir. 2000) (ADA suit against individual defendants dismissed).
424 42 U.S.C. § 12203(a).
425 Id., § 12203(b).
420
421

In Wray v. National Railroad Passenger Corp.,426 the
plaintiffs filed an action against the defendant alleging
that the defendant violated Section 503 of the ADA.
The plaintiffs, who were passengers on an Amtrak train
and described by the court as elderly and feeble, were
initially allowed to sit in two of the 13 disability accessible seats. It was discovered, however, that the seats
had been reserved by others, and the conductor asked
the plaintiffs to move upstairs to regular seating.427
When the plaintiffs refused, the conductor allegedly
instructed them to move or he would call the police.
Plaintiffs allege that the defendant violated the provision of the ADA that makes it unlawful to coerce, intimidate, threaten, or interfere with any individual in
the exercise and enjoyment of a right protected by the
ADA. Plaintiffs’ principal argument in support of their
claim was that when the conductor asked them to move
out of the disability accessible seats, he coerced
them.428
The court found that the plaintiffs were not exercising any rights protected by the ADA, and therefore
were not able to establish a violation of 42 U.S.C. §
12203. The court reasoned that the ADA does not grant
plaintiffs the right to sit in the disabled seating section,
notwithstanding that they did not have a reservation
and that there were more disabled passengers than
there were available seats. The court found that the
defendant’s reservation system was a reasonable response to the problem of access demand, and the ADA
did not give the plaintiffs the right to override it.429

D. Attorney’s Fees
Section 505 of the ADA provides that attorney’s fees
may be allowed to the prevailing party, other than the
United States, in proceedings commenced pursuant to
the ADA.430 The attorney’s fees include litigation expenses and costs.431 Section 505 further provides that
the United States shall be liable for attorney’s fees just
as a private individual would.432

E. Technical Assistance
Section 506 of the ADA provides that the Attorney
General shall develop a plan to assist entities covered
under the ADA and other federal agencies in understanding the responsibilities imposed upon them by the
ADA.433

10 F. Supp. 2d 1036 (D. Wis. 1998).
Id at 1038.
428 Id. at 1040.
429 Id.
430 42 U.S.C. § 12205; See Brinn v. Tidewater Transp. Dist.
Comm’n, 242 F.3d 227 (4th Cir. 2001).
431 42 U.S.C. § 12205.
432 Id.
433 Id., § 12206.
426
427
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F. Illegal Use of Drugs434
Section 510 of the ADA provides that the term “individual with a disability” does not include an individual
who is currently engaging in the illegal use of a drug.435
However, this does not exclude as an individual with a
disability an individual who 1) has successfully completed a supervised drug rehabilitation program and is
no longer engaging in the illegal use of drugs, or has
otherwise been rehabilitated successfully and is no
longer engaging in such use; 2) is participating in a
supervised rehabilitation program and is no longer engaging in drug use; or 3) is erroneously regarded as
engaging in such use, but is not engaging in such
use.436
Section 510 further provides that it is not a violation
of the ADA for a covered entity to adopt or administer
reasonable policies or procedures, including drug testing, designed to ensure that an individual is no longer
engaging in the illegal use of drugs.437

G. Items Not Considered Disabilities
Section 508 of the ADA provides that the term “disabled” or “disability” shall not apply to an individual
solely because that individual is a transvestite.438
Section 511 of the ADA provides that the term “disability” shall not include the following: homosexuality
and bisexuality; transvestism, transexualism, pedophilia, exhibitionism, voyeurism, gender identity disorders not resulting from physical impairment, or other
sexual behavior disorders; compulsive gambling, kleptomania, or pyromania; or psychoactive substance use
disorders resulting from current illegal use of drugs.439

H. Alternative Means of Dispute Resolution
Where appropriate and to the extent authorized by
law, the ADA encourages the alternative means of dispute resolution, including settlement negotiations, conciliations, facilitation, mediation, and arbitration, in an
effort to resolve disputes arising under the ADA.440

VIII. SURVEY REGARDING THE IMPACT OF THE ADA ON
TRANSIT AGENCIES NATIONWIDE
Attached as an appendix is a report prepared by the
University of Arkansas at Little Rock’s Institute for
434 The term “illegal use of drugs” means the use of drugs,
the possession or distribution of which is unlawful under the
Controlled Substances Act [21 U.S.C. § 812]. Such term does
not include the use of a drug taken under supervision by a
licensed health care professional or other uses authorized by
the Controlled Substances Act or other provisions of federal
law. 42 U.S.C. § 12210(d)(1).
435 Id., § 12210.
436 Id., § 12210(b).
437 Id., § 12210(b).
438 Id., § 12208.
439 Id., § 12211.
440 Id., § 12212.

Economic Advancement (IEA). The report provides a
summary and analysis of data gathered by IEA from
transit agencies through mail surveys, expert-panel
discussions, and a focus group session, all of which focused on transit agencies and their experiences regarding the ADA. Specifically, the report provides comprehensive statistical data regarding the ADA’s effect
on transit operations.
Based upon the report, transit operations agencies
appear to have an excellent record when it comes to
legal cases involving ADA issues, as a majority indicated not being involved in any ADA legal cases. An
overwhelming majority of those transit operators that
were surveyed indicated that they had implemented
policies to avoid ADA legal issues. Among those transit
operators surveyed, common themes of concern regarding ADA compliance emerged, including: 1) lack of
standard wheelchair securement; 2) funding that is not
in line with the increase in paratransit demand; 3) trip
denials; 4) lack of standardization of paratransit certification; 5) a source of easily accessible ADA rules and
regulations; and 6) more education for employees, the
transit customer with special needs, and the public.

IX. CONCLUSION
Many transit operators had addressed the issue of
service to the disabled prior to the ADA, as a majority
of their operations were covered by prior legislation
that sought to protect the rights of the disabled while
increasing their accessibility.441 However, the antidiscrimination laws prior to the ADA only addressed discrimination by federal agencies and recipients of federal funding and were often ancillary to federal funding
legislation.442 Further, the prior legislation provided
little recourse to disabled individuals to redress discrimination.443 The ADA indeed has had a broader impact than prior legislation, as the ADA is a comprehensive Act devoted solely to the eradication of disability
discrimination.444 Unlike prior legislation, the ADA
specifically proscribes discrimination of private and
public entities regardless of the receipt of federal financial assistance. The ADA further extended the federal
government’s protection of the rights of the disabled
into areas of employment and public and private accommodations operated by public and private entities
alike.
The ADA, coupled with the implementing regulations, has had a significant impact on transit operators,
as they are charged with ensuring equality to the disabled in numerous areas, including employment and
accessibility to transportation services and facilities, all
the while working within strict financial confines. The
complete impact of the ADA, however, is not yet known,
as it continues to evolve as new issues arise and courts
See supra note 7.
Id.
443 42 U.S.C. § 12101(a)(4).
444 Id., § 12101(b).
441
442
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analyze and interpret its provisions. It is certain that
the task of ADA compliance may grow more difficult for
transit operators in the future as the number of disabled Americans increases,445 thereby increasing the
demand for transit services for the disabled.

445

Id., § 12101(a)(1).
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